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P-R-O-C-E-E-D-I-N-G-S
11:41 a.m.

CHAIRPERSON MILLER: I'll be
opening up the hearing momentarily. This
hearing will, please, come to order. Good
morning, ladies and gentlemen. This is the
December 16 “* morning Public Hearing of the
Board of Zoning Adjustment of the District of
Columbia. My name is Ruthanne Miller. I'm
the Chair of the BZA.

To my right is Mr. Marc Loud our
Vice Chair and joining us this morning for our
hearing is Mr. Michael Turnbull next to Mr.
Loud who is serving on the Zoning Commission.
And to my left Mary Oates Walker will be
returning shortly, Shane Dettman, Board
Members. Cliff Moy will be returning shortly,
Mary Nagelhout with the Office of Attorney
General and Ms. Beverley Bailey with the
Office of Zoning.

Copies of today's hearing agenda

are available to you and are located to my

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

left in the wall bin near the door. Please,
be advised that this proceeding is being
recorded by a Court Reporter and 1is also
webcast live. Accordingly, we must ask you to
refrain from any disruptive noises or actions
in the hearing room.

When presenting information to the
Board, please, turn on and speak into the
microphone, first, stating your name and home
address. When you are finished speaking,
please, turn your microphone off, so that your
microphone is no longer picking up sound or
background noise.

All persons planning to testify
either in favor or in opposition are to fill
out two witness cards. These cards are
located to my left on the table near the door
and on the witness tables. Upon coming
forward to speak to the Board, please, give
both cards to the reporter sitting to my
right.

The order of procedure for special
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exceptions and variances is as follows: One,
statement and witnesses of the applicant.
Two, Government reports, including Office of
Planning, Department of Public Works, DDOT,
etcetera. Three, report of the Advisory
Neighborhood Commission. Four, parties or
persons in support. Five, parties or persons
in opposition. Six, closing remarks by the
applicant.

Pursuant to Section 3117.4 and
3117.5 of the Zoning Regulations, the
following time constraints will be maintained:
The applicant, persons and parties, except an
ANC, 1in support, including witnesses, 60
minutes collectively. Persons and parties,
except an ANC, 1in opposition, including
witnesses, 60 minutes collectively.
Individuals 3 minutes.

These time restraints do not
include cross examination and/or questions
from the Board. Cross examination of

witnesses 1s permitted by the applicant or
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parties. The ANC within which the property is
located is automatically a party in a special
exception or variance case.

Nothing prohibits the Board from
placing reasonable restrictions on cross
examination, including time limits and
limitations on the scope of cross examination.

The record will be closed at the
conclusion of each case, except for any
material specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons must submit the
evidence to the Office of Zoning. After the
record is closed, no other information will be
accepted by the Board.

The Sunshine Act requires that the
Public Hearing on each case be held in the
open before the public. The Board may,
consistent with it's Rules of Procedure and
the Sunshine Act, enter Executive Session

during or after the Public Hearing on a case
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for purposes of reviewing the record or
deliberating on the case.

The decision of the Board in these
contested cases must be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the Members of the Board in
conversation.

Please, turn off all beepers and
cell phones, at this time, so as to not
disrupt the proceedings.

The Board will now consider any
preliminary matters. Preliminary matters are
those which relate to whether a case will or
should be heard today, such as requests for
postponement, continuance or withdrawal or
whether proper and adequate notice of the
hearing has been given. If you are not
prepared to go forward with a case today or if
you believe that the Board should not proceed,
now is the time to raise such a matter.

Does the staff have any
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preliminary matters?

MS. BAILEY: No, Madam Chair.

CHAIRPERSON MILLER: Okay. Then
let's proceed with the agenda. Would all
individuals wishing to testify today, please,
rise to take the oath? And Ms. Bailey will
administer it.

(Whereupon, the witnesses were
sworn. )

MS. BAILEY: Ready for the first
case, Madam Chair?

CHAIRPERSON MILLER: Yes.

MS. BAILEY: Application No. 17859
of John Tichy and Melissa Loughlin, pursuant
to 11 DCMR 3104.1, for a special exception to
allow an addition to an existing one-family
dwelling under section 223, not meeting the
lot occupancy, rear yard and side yard
requirements at sections 403, 404 and 405 of
the Zoning Regulations. The property is Zoned
R-3. It is located at 2038 Tunlaw Road, N.W.,

Square 1301-E, Lot 472.
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CHAIRPERSON MILLER: Good morning.
You can introduce yourselves for the record
when you are ready.

MS. LOUGHLIN: Good morning. My
name 1is Melissa Loughlin and I'm one of the
applicants.

CHAIRPERSON MILLER: And what's
your address?

MS. LOUGHLIN: I'm sorry.

CHAIRPERSON MILLER: That's okay.

MS. LOUGHLIN: 2038 Tunlaw Road,

MR. TICHY: John Tichy, co-
applicant, same address, 2038 Tunlaw Road,
N.W.

MR. CUNNINGHAM: And Ralph
Cunningham from Cunningham -- now, it's on.
I'm Ralph Cunningham from Cunningham/Quill
Architects here in Washington, 1054 31 st
Street, N.W.

MS. YU: I'm Angela Yu from

Cunningham/Quill Architects, also 1054 31 °°
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Street, N.W.

CHAIRPERSON MILLER: Okay. Well,
your case looks very good on paper. So I
don't think we need, you know, a full hour
here to address what is going on. I mean, it
looks to me, and I'm open to additions you
want to make, we're just talking about putting
a screened porch on top of a rotting deck. I
mean, I don't know if that covers it basically
and it complies with all of the elements of
223.

It comes in under the lot
occupancy. You don't have any opposition from
neighbors of adverse impacts on light and air.
The ANC supports you. The Office of Planning
supports you.

The only thing I noticed, I
thought I saw a little discrepancy, it wasn't
a big deal, between some of the numbers of the
applicant and the Office of Planning, so maybe
you could just clear the record up that way.

I saw a difference in like lot occupancy. I
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thought that the applicant said 62.7 percent
and OP says 63.5 percent. I mean, either way
you are under 70.

So that being said, I just want to
say, you know, some cases can move pretty
quickly if there don't seem to be any
concerns.

MR. CUNNINGHAM: Would the Office
of Planning like to comment?

CHAIRPERSON MILLER: Oh, you're
asking -- you want Office of Planning to
comment on the discrepancy?

MR. CUNNINGHAM: Yes.

CHAIRPERSON MILLER: You're saying
you think you have the right figure?

MR. CUNNINGHAM: I think we have
the right figure, but, as you have mentioned,
it's 1 percent.

CHAIRPERSON MILLER: Right,
exactly. Okay. Well, we can turn to the
Office of Planning on that question. We

usually hear from the applicant first and then

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

go to Office of Planning. So if you are not
ready yet, we can --

MR. CUNNINGHAM: We are happy to
do it either way.

CHAIRPERSON MILLER: So well, let
me see. We will hold that minor issue in
abeyance right at this minute. Do Board
Members have other questions for the
applicant?

VICE CHAIRMAN LOUD: Good morning,
Madam Chair. I just wanted to echo what you
said in terms of there being a fairly full
record. And at least from my standpoint, the
exhibits in the record are very illustrative
and I probably don't need any references
during your presentation to the exhibits that
you have pulled out.

MR. CUNNINGHAM: Okay.

VICE CHAIRMAN LOUD: Obviously,
it's important, but I think the applicant that
you pulled together is outstanding.

MR. CUNNINGHAM: Well, thank you
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very much. I appreciate that.

CHAIRPERSON MILLER: All right.
Well, why don't we turn to the Office of
Planning just so that we know the lot
occupancy figure?

MS. CIDLOWSKI: Good morning,
Madam Chair, Members of the Board. My name is
Laine Cidlowski. I am a Development Review
Specialist for the Office of Planning. 1In
regards to the lot occupancy numbers at the
time that my report was written, the
application update that I received from --
dated November 10" did have a number of 63.5
in the application. So that's the number I
proceeded with.

It seems to me that that's not
sort of a significant difference. I did run
through the numbers a couple of times myself
and seemed to come out right around there
every time.

MR. CUNNINGHAM: And that we were

just discussing that, that's true. We
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corrected it to 63.5 percent as the Office of
Planning has in there.

CHAIRPERSON MILLER: So which
figure are you using? 63.57?

MS. CIDLOWSKI: 63.5 percent.

CHAIRPERSON MILLER: Okay.

MR. CUNNINGHAM: 63.5.

CHAIRPERSON MILLER: All right.
That's fine. So that's the number we will
use.

MR. CUNNINGHAM: Yes, thank you.

CHAIRPERSON MILLER: Okay. So I
guess you have heard from the Board that we
basically think you have made the case. If
there is something you want to highlight for
us, feel free, but, you know, this is what

happens when a file is really well-prepared

and well-done in advance. We read it and, you

know, we can see it right here.
MR. CUNNINGHAM: No, we will just
say that this is why section 223 exists.

CHAIRPERSON MILLER: Exactly.
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MR. CUNNINGHAM: Okay.

CHAIRPERSON MILLER: Okay.
Anything else? Office of Planning, are you
standing on the record or you want to add
anything else?

MS. CIDLOWSKI: I'm happy to stand
on the record and answer any gquestions you
might have. But as you said, it is a very
full and complete record.

CHAIRPERSON MILLER: And I would
compliment the Office of Planning as well.
Your report goes through every element and
it's all there. So I can see that there
wouldn't be much more for you to add, at this
point, unless there was a concern from the
Board or the applicant. Do you have any
questions for them?

MR. CUNNINGHAM: No.

CHAIRPERSON MILLER: Okay. You
have a copy of the report?

MR. CUNNINGHAM: Yes, we do.

CHAIRPERSON MILLER: Okay.
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VICE CHAIRMAN LOUD: Madam Chair?

CHAIRPERSON MILLER: Yes?

VICE CHAIRMAN LOUD: I just wanted
-- two things very, very briefly. And I agree
that it is an outstanding report. I think the
address in the report, if I'm correct, is --
needs correction. I think it's 24487 2038,
that's correct, but I mean, in the Office of
Planning's report, do you have it as 20487

MS. CIDLOWSKI: Yes, that is a
typo.

VICE CHAIRMAN LOUD: So you may
want to make that correction. And I do think
you referenced the plans or the project as a
garage and it is a screened porch.

MS. CIDLOWSKI: Yes.

VICE CHAIRMAN LOUD: That's
correct. So again, just very, very minor
points, but ones that might -- you might want
to clarify, so that moving forward we all know
that we looked at the same set of plans that

they presented, etcetera, etcetera. But it
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was a very good report.

CHAIRPERSON MILLER: Okay. Is
there anybody here from the ANC in this case?
I believe we have a letter in support from the
ANC. Let's see, that's our Exhibit 25. And
did you go to the meeting actually or did you
just submit the application?

MS. LOUGHLIN: We submitted the
application and we have a toddler and I'll be
quite honest the meeting snuck past us. And
then we got the letter saying it had been

approved, so we were delighted.

CHAIRPERSON MILLER: Okay. Right.

Okay, good. All right. And no one is here
from the ANC. Anybody here who wishes to
testify 1in support of this application?
Anyone here who wishes to testify in
opposition? Okay.

Not hearing from anyone, any
closing remarks?

MS. LOUGHLIN: I would just like

to say on behalf of my husband and I that we
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moved into our home in 1999 and we have been
looking forward to making some improvements
for a long time. So thank you very much for
considering our case.

CHAIRPERSON MILLER: Okay.
Anything else from the Board? Okay. Then not
wasting any time, I would 1like to move
approval of Application No. 17859 of John
Tichy and Melissa Loughlin, pursuant to 11
DCMR section 3104.1, for a special exception
to allow an addition to an existing one-family
dwelling under section 223, not meeting the
lot occupancy, rear vyard and side yard
requirements, sections 403, 404 and 405,
respectively, at premises 2038 Tunlaw Road,
N.W.

COMMISSIONER TURNBULL: Second.

CHAIRPERSON MILLER: Okay. I just
want to say briefly that, as the applicant
stated, this is the type of situation that 223
was created to address. And in this case, the

application falls squarely within it. The lot
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occupancy is below the 70 percent limit. It
is at 63.5 percent, I believe it was
clarified.

And I think that for the most part
that we can Jjust adopt the Office of
Planning's report, unless anyone disagrees
with that, except with ©respect to the
characterization that this is a garage, that
when, in fact, this is a screened porch. And
they go through a whole analysis as to why it
doesn't affect light and air and privacy of
use and enjoyment of neighboring properties.

It 1is not visible from Tunlaw
Road. The adjacent neighbors, actually, they
have two letters in the record, so they are in
support. So I don't see any issues with this
whatsoever. Any other remarks on this one?

Not hearing any, there is a motion
that has been seconded. All those in favor
say aye.

ALL: Aye.

CHAIRPERSON MILLER: All those
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opposed? All those abstaining? And would you
call the vote, please?

MS. BAILEY: Madam Chair, prior to
calling the vote, may I, please, ask for
clarification on one matter? That is the
Office of Planning under 223 had recommended
relief from lot occupancy and rear yard, if
I'm not mistaken.

The project was advertised for
relief from the side yard requirement as well.
So just for my clarification, would you,
please, let me know if side yard relief is
being approved for this project?

CHAIRPERSON MILLER: Would Office
of Planning like to address that?

MS. CIDLOWSKI: The side yard
conditions are not changing --

CHAIRPERSON MILLER: Okay.

MS. CIDLOWSKTI: -- in the
proposal, so it is an existing nonconformity,
but there is no proposed sort of change.

CHAIRPERSON MILLER: That's
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correct. That's right. Okay. I just needed
my memory refreshed. Okay. They don't need
relief from side yard requirements, because
they are not changing them. I think that
there is just an indication that they are not
in compliance with them, but they are, you
know, nonconforming. So they don't need
relief from it.

MS. BAILEY: The side yard? So we
will not include side yard relief?

CHAIRPERSON MILLER: Right.
Unless -- right.

MS. BAILEY: Thank you.

CHAIRPERSON MILLER: Okay.

MS. BAILEY: Sorry, Madam Chair, I
just needed the clarification.

CHAIRPERSON MILLER: Unless
anybody else on the Board has a different
view, but I don't hear it. Yeah, thank you
very much.

MS. BAILEY: You're welcome.

CHAIRPERSON MILLER: And this will
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be a summary order as there is no party in
opposition. Anything else?

MS. BAILEY: Just to say that Mrs.
Miller made the motion, Mr. Turnbull seconded
and everyone else agreed.

CHAIRPERSON MILLER: Okay. Enjoy
your addition.

MR. CUNNINGHAM: Thank you so
much.

MS. LOUGHLIN: Thank you.

CHAIRPERSON MILLER: Okay. So we
are ready for the next case when you are, Ms.
Bailey.

MS. BAILEY: Thank you, Madam
Chair. Case No. 17862 of Clinton W. Anderson,
pursuant to 11 DCMR 3104.1, for a special
exception to allow a rear addition to an
existing one-family row dwelling under section
223, not meeting the lot occupancy
requirements under section 403, side yard
requirements under section 405 and

nonconforming structure requirements under
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subsection 2001.3. The property is Zoned R-4.

It is located at 4230 4 Street, N.W., Square
3243, Lot 62.

CHAIRPERSON MILLER: Good morning.
And would you introduce yourselves for the
record, please?

MR. ANDERSON: I'm Clinton W.
Anderson. I live at 4230 4™ Street, N.W.

MR. PRESTON: I'm Bruce Preston,
the architect of the project.

MR. BLAND: Ronald Bland, 1605
Buchanan Street, N.W., and I am the agency
representative.

CHAIRPERSON MILLER: Great, great.
Okay. Okay. Your case is pretty similar to
the one before and being fairly
straightforward. But I have a question. It
was advertised to seek side yard relief as
well as lot occupancy and I'm not sure why
that's the case, because when I looked back at
your application, it looked like you didn't

seek that, right? And you don't need to,
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because you are a row house.

MR. ANDERSON: That's correct. No
side yard requested.

CHAIRPERSON MILLER: Right. Okay.
So I'm just going -- that was just a little
error. Okay. So you are seeking just lot
occupancy. Is that right?

MR. PRESTON: Yes, that's correct.

CHAIRPERSON MILLER: And it's
being increased because you are replacing a
smaller landing and stairway with a larger
platform and a spiral staircase?

MR. PRESTON: That's correct, yes.

CHAIRPERSON MILLER: Okay. It's
very similar. And it's a nonconforming
property and you are 1increasing the 1lot
occupancy from 67.4 to 69.87

MR. PRESTON: That's correct, yes.

CHAIRPERSON MILLER: Okay. And
the ANC is in support, I understand.

MR. BLAND: Yes.

CHAIRPERSON MILLER: And the
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Office of Planning is in support. Does the
Board Members have other questions for this
applicant? I mean, again, this looks like a
very similar thing, just replacing something
that is deteriorating with something new and
you are within the 70 percent occupancy, lot
occupancy.

So I think it's in the papers,
unless you want to add anything else, at this
point?

MR. PRESTON: I don't need to add
anything, no.

CHAIRPERSON MILLER: Okay. And,
yes, sSir?

MR. ANDERSON: I just wanted to
add that I do have letters from our next door
neighbors. I didn't get them in in advance,
but we have them if you would like them or
that's up to you.

CHAIRPERSON MILLER: Well, that's
always good to have in the record actually.

If you have them and you want to put them in,
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that's fine. How many letters do you have?

MR. ANDERSON: Two.

CHAIRPERSON MILLER: Each side?
You're not on the mike, she said. No, you
don't want to bring them to her. Oh, you're
going to bring those to Ms. Bailey?

MR. ANDERSON: Is that who I take
them to?

CHAIRPERSON MILLER: Yes.
Anything else? Okay. Does the ANC have any
questions for the applicant?

MR. BLAND: No.

CHAIRPERSON MILLER: Okay. No
more questions from Board Members? Office of
Planning, then do you have anything you would
like to add to your excellent report?

MR. VARGA: No, thank you, Madam
Chair. 1I'll stand on the record.

CHAIRPERSON MILLER: Okay. Any
questions for Office of Planning?

MR. PRESTON: No.

CHAIRPERSON MILLER: Okay. They
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did a very thorough report, hitting all the
elements of 223, finding that you are 1in
compliance with it. Okay. Why don't we turn
to the ANC then? Do you have anything you
would like to add?

MR. BLAND: No. Our letter of
support sets forth the basis for that support.
And not hearing any opposition from any of the
neighbors, we stand on our record.

CHAIRPERSON MILLER: Okay. I see
your ANC report. It is our Exhibit 20. It
was by a vote of 7-0 to support the
application and I think you noted well that
the proposed deck and circular stair will
replace a deteriorated wood platform and
stairs and will only increase the existing lot
occupancy by 3.84 percent for a total lot
occupancy of 69.52 percent.

It was also noted that the
proposed deck was consistent with the scale
and character of the surrounding properties in

the area.
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MR. BLAND: That's correct.

CHAIRPERSON MILLER: Any questions
for the ANC from the applicant?

MR. PRESTON: No.

CHAIRPERSON MILLER: All right.
Is there anybody here who wishes to testify in
support of the application? Anybody here who
wishes to testify in opposition? Any closing
remarks? Okay. I'm reading the letter.
Okay. We have two letters dated December 16"
from neighbors on each side in support of the
application saying that it would fit well in
the neighborhood and in no way detracts from
their enjoyment of it.

Okay. Any other remarks? Mr.
Turnbull?

COMMISSIONER TURNBULL: Yeah,
Madam Chair, I just had one question. On Al
it shows the height of the deck at 7 foot 1.5
inches, but on the section on A3 it shows to
the underside of the joist is 6 foot 8. I

mean, it's a matter of like 3 or 4 inches, but
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I'm just curious what is the right height?

MR. PRESTON: Could you repeat the
question?

COMMISSIONER TURNBULL: On Drawing
Al, the section next to the spiral stairs,
shows it looks like to the top of the deck is
7 foot 1.5 inches.

MR. PRESTON: Yes. At the north
elevation.

COMMISSIONER TURNBULL: Right.
And if you go to A3 --

MR. PRESTON: Let me look to find
A3.

COMMISSIONER TURNBULL: On A3 the
section through the duct, it shows 6 foot 8 to
the underside of the joist.

MR. PRESTON: Yes.

COMMISSIONER TURNBULL: So I'm
just curious, you've got it about 8 inches
then which would really bring it up to 7 foot
4 or 7 foot?

MR. PRESTON: That looks as though
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it could be an arithmetic error.

COMMISSIONER TURNBULL: Okay. I
was just curious. I just happened to see
that. So it's really at 7 foot 4 probably is
the elevation there?

MR. PRESTON: Yes. We will check
that before we move forward with the permit
process.

COMMISSIONER TURNBULL: Okay. All
right. Thank you.

MR. PRESTON: Thanks for pointing
it out.

COMMISSIONER TURNBULL: Thanks.

CHAIRPERSON MILLER: I guess I
have one other question about the relief you
are seeking.

MR. PRESTON: Yes.

CHAIRPERSON MILLER: I mean, it
seems to me that you are only seeking relief
under section 403 lot occupancy.

MR. PRESTON: Yes.

CHAIRPERSON MILLER: Okay.
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Because it was advertised with other relief,
like the side yard, which we have already
struck, and the nonconforming structure
requirements under subsection 2001.3. I don't
think you are really seeking relief under
that.

MR. PRESTON: Well, no, our
intention was to seek relief only under lot
occupancy.

CHAIRPERSON MILLER: Yes, okay.
That's what we will be considering then.

MR. PRESTON: Um-hum.

CHAIRPERSON MILLER: Okay.
Anything else? Okay. Not hearing anything
else then, I would move approval of
Application No. 17862 of Clinton W. Anderson,
pursuant to 11 DCMR section 3104.1, for a
special exception to allow a rear addition to
an existing one-family row dwelling under
section 223, not meeting the lot occupancy
requirements under section 403.

MEMBER DETTMAN: Second.
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CHAIRPERSON MILLER: Okay. I
think this is similar to the last case. And
in this case it is a smaller landing that is
deteriorating being replaced by a new platform
with spiral staircase. It is already
nonconforming with respect to lot occupancy at
67.4, that's why it is coming in under 223 and
it is going to be increased only to 69.8
percent under the 70 percent limit.

Again, I think that the Office of
Planning has done a very thorough job in going
through all the elements of 223. We have the
ANC in support. We have the neighbors on each
side in support, as evidenced by letters that
were just submitted today, that this addition
does not affect the light and air available to
those properties or other neighboring
properties or the ©privacy of use and
enjoyment.

Lot occupancy is under 70 percent.
It is within the character of the

neighborhood. Anything else anybody wants to
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add? Okay.

All those in favor say aye.

ALL: Aye.

CHAIRPERSON MILLER: All those
opposed? All those abstaining? And would you
call the vote, please?

MS. BAILEY: Madam Chair, the vote
is recorded as 5-0-0 to grant the application.
Mrs. Miller made the motion, Mr. Dettman
seconded, Mrs. Walker and Mr. Loud and Mr.
Turnbull support the motion.

CHAIRPERSON MILLER: Thank you.
And this can be a summary order, as there is
no party in opposition.

MR. PRESTON: Thanks very much.

CHAIRPERSON MILLER: And you enjoy
your addition. Okay. We are ready when you
are, Ms. Bailey, for the next case.

MS. BAILEY: Madam Chair, that's
Application 17855. It's the Application of
the District of Columbia CVS Pharmacy LLC and

The Velmeir Companies, pursuant to 11 DCMR
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3103.2 and 3104.1, for a variance from the
parking requirements under subsection 2101.1,
a variance from the loading requirements under
subsection 2201.1, a variance from the 1lot
location of accessory wuses and building
requirements under section 2500, and a special
exception to allow development on a lot that
has more than 12,000 square feet of land area
under subsection 1330.1(b) to construct a CVS
drug store in the Georgia Avenue Commercial
Overlay/C-3-A District at premises 3642 and
3646 Georgia Avenue, N.W. The Square is 2897,
Lots 145 and 147.

Madam Chair, there is some -- the
file isn't quite clear concerning the exact
relief that is required, so that would be a
preliminary matter for this application.

CHAIRPERSON MILLER: Thank you.
Okay. Why don't we start with introductions?

MR. FREEMAN: Good morning,
Members of the Board, Madam Chair. My name is

Kyrus Freeman. I'm an attorney at the Law
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Firm of Holland and Knight. Seated to my
immediate right is Sue Reardon with CVS. We
also have 1in the audience available for
questions a number of witnesses that will come
up to answer any questions, if necessary.

We have Rob LaCritts and Josh
Allers, who are the actual owners of the
underlying land. We have Carolyn Brown also
an attorney with Holland and Knight. We have
Kevin McGee and Steve Ruff from Velmeir who
are actually the developers for CVS. We have
Tim Henry, who 1is the project architect and
has designed the building. We have Erwin
Andres from Gorove/Slade, who is our traffic
consultant. And we have Ryan Brannan from
Bohler, who is our civil engineer.

With respect to the requested
relief, we need a variance from the parking
requirements, a variance from the 1loading
requirements and a variance from the location
of accessory uses in buildings. We added

special exception pursuant to the Georgia
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Avenue Overlay requirements, because we wanted
to make sure that it was in there.

The Georgia Avenue requires a
special exception on any lot that is 12,000
square feet or more. Individually, our lots
are less than that, but combined it would be
over 12,000 square feet. So we just put that
in there just in case.

But as Ms. Bailey noted, on page 2
of the Office of Planning vreport they
indicated that such relief was not necessary.
So we don't have to -- you could either agree
with OP that such relief is not necessary or
we believe if it 1is necessary, we meet the
standard as set forth in our statement.

CHAIRPERSON MILLER: Okay. I

don't think this Board is inclined to think

that the relief is necessary. Do you cite the

provision in your application?
MR. FREEMAN: It's section
1330.1(b), that is on the regulations.

CHAIRPERSON MILLER: I mean, did
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you -- you didn't write it out what 1330.1(b)
says?

MR. FREEMAN: Um --

CHAIRPERSON MILLER: Okay. I
think my -- hold on a minute.

MR. FREEMAN: On page 16 of our
prehearing statement.

CHAIRPERSON MILLER: I'm sorry,
what page?

MR. FREEMAN: Page 16 of our
prehearing statement.

CHAIRPERSON MILLER: Okay. I
understand it. Is there any concern here that
relief 1is required wunder this provision?
Okay. No, we don't think so either, so why
don't you just take that out of the equation?

MR. FREEMAN: Thank you.

CHAIRPERSON MILLER: Okay. Okay.
Basically, this is an update that didn't get
into our regulations. So we read it in the
Office of Planning. We read it in your

application. But we hadn't exactly seen the
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specific language of the regulation and so
that's what is being passed out to us. And

just to confirm that, you know, you all are

characterizing it the way that it is, which

you did.

So okay, we can move beyond that
special exception issue. Okay. I mean,
again, this is a much more complicated case,
obviously, than the two that were before.
However, again, I would compliment you all on
your papers that I think that you have laid it
out very well in the papers and that perhaps
you can just highlight your arguments and use
the visuals to reinforce our understanding of
what i1s going on here.

MR. FREEMAN: We will be as direct
and brief as possible. I just wanted to kind
of go through what we have here. As you
probably know, ANC-1A submitted a resolution
in support, that is Exhibit 24 in the record.
ANC-4C submitted a letter in support, that's

Exhibit 26. The Office of Planning has
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submitted a report at Exhibit 28 in support of
our relief. And DDOT has submitted a report
in support of all of our relief and that's at
Exhibit 29 of the record.

Our prehearing statement, which I
have made a reference to, is kind of thick, it
goes through in detail how we meet the
standard of relief, so anything that I don't
mention or cover here is definitely in our
prehearing statement.

CHAIRPERSON MILLER: I just want
to ask is there anybody here from either of
the ANCs? Okay. Then I just want to clarify
and maybe -- I don't know whether you will be
showing up there, but if I recall correctly,
it is in ANC-1A.

MR. FREEMAN: Yes, Madam Chair.

CHAIRPERSON MILLER: But 4C is
close.

MR. FREEMAN: 4C is across New
Hampshire Avenue, so we met with 4C as well to

brief them on our project. But we are
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technically within ANC-1A.
CHAIRPERSON MILLER: Okay. Maybe

you can use that visual to show us where the

site is. Oh, you need a mike. Let's see, Ms.

Bailey has one for you, I think.

MR. FREEMAN: ANC-4C is basically
to the north of the intersection of New
Hampshire and Georgia Avenue. Our site 1is
shown there with the -- in the middle of that
board, if you will, with the red around it.
So where you see Park Place, for example,
that's in ANC-4C. The Metro stops are --

CHAIRPERSON MILLER: Where's Park
Place? I see it. Okay.

PARTICIPANT: This is our site.

CHAIRPERSON MILLER: Yes, okay.

PARTICIPANT: And ANC-4C is to the
north/northwest.

CHAIRPERSON MILLER: Thank you.

MR. FREEMAN: Okay. I'll just
quickly go through the relief we are asking

and how we meet that. Again, our prehearing

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

42

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

43

statement sets forth in detail our variance
analysis.

With respect to the first prong
for the exceptional situation or condition of
the site, our site is unique in terms of its
shape. It is triangular. 23 feet at the
north, 120 feet at the base, 60 on New
Hampshire. I'm sorry, 160 on New Hampshire
and 146 on Georgia.

It is subject to an agreement with
the D.C. Department of the Environment that
calls for slab-on-grade construction and kind
of imposes some subgrade, subsurface
requirements. Beyond that --

CHAIRPERSON MILLER: Can you
explain what that means a little bit? What do
you mean slab-grade construction? What do you
mean?

MR. FREEMAN: Slab-on-grade
construction means you can't dig. You can't
disturb the soil. You can't go down. You

have a slab-on-grade with footings.
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CHAIRPERSON MILLER: So in your
case, does that mean you can't go down at all
or you can't go down a couple of levels or you
can't go down?

MR. FREEMAN: We can't go down
enough to provide 20 parking spaces or any
parking spaces.

CHAIRPERSON MILLER: Okay.

MR. FREEMAN: Equally of
importance is the WMATA Metrorail runs along
our site along New Hampshire Avenue, so that
would definitely impose some significant cost
and considerations with respect to digging
below ground and constructing any type of
parking.

And a fourth uniqueness of our
site is that it is two lots non-contiguous, so
we don't really have a 12,000 square foot
footprint, we have two separate footprints.
One which is a larger triangle and the other
one which is a small triangle, which is the

small rectangular. So those four things are
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exceptional conditions.

In terms of parking, I'll briefly
mention that we can't go down or up due to the
shape that has a significant impact on how you
would design a garage and its types of ramps
and the number of parking spaces that you
would get.

Obviously, we can't -- we would
have to come in off the alley as noted in
DDOT's report, so you would have to come in
off the alley, so going down or going up would
result in a significant loss of space and Sue
can talk about that in a little more detail.

And that would be true for loading
as well. TIf you were to put loading inside
your building, you would also lose a lot of
space, as well as accessory uses.

In terms of no adverse impact for
any of the relief that we are talking about,
the Gorove/Slade has prepared reports that
talk about the lack of a need for parking,

since this is such a very pedestrian-oriented
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site and well-served by public transportation
and that is noted in DDOT and OP's report as
well.

With respect to loading, we have
developed a loading management plan, which
includes restrictions on the hours for
loading. We anticipate that 30 foot box
trucks would use the site. We have widened
the distance between the trash compactors and
the building so that if we are loading and a
vehicle needs to get in and out of there,
there is still space for that to occur.

And with respect to the trash
enclosures, I would posit that you really
can't tell that they are trash enclosures from
the south, because of the way they are
designed and brick and landscaped. And there
will be no adverse impact from that.

And that concludes my summary of
how we meet our burden of proof. 1I'll let Sue
Reardon proceed with her testimony.

MS. REARDON: My name 1is Sue
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Reardon. I'm the Director of Real Estate for
CVS. I have worked for CVS for over 26 years,
more on the operation side, but in the last
year or so I've been on the real estate side
of the business.

The current geography includes all
of D.C., all of Virginia, most of Maryland.
We are very excited about this very unique
store. It is very unique in that a lot of
characteristics that we find very favorable
for CVS, primarily, because 1it's a very
pedestrian and transit friendly area, very
dense population, under-served community, from
our perspective.

Typically, we build a store that
is 13,000 square feet in size and because of
limitations of the size of the lot here, our
retail space will be considerably less. It
will only be about 7,000 square feet of actual
retail when all is said and done.

This store will have a pharmacy

and we are planning to put in as full sized
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pharmacies we possibly can, because we feel
that again this is under-served community for
pharmacies, so we expect we will be pretty
busy in the pharmacy in this location.

In terms of the deliveries that
Kyrus mentioned, we have developed a specific
Loading Management Policy for this store
because of the uniqueness of the loading area
in the back. We are limiting deliveries to be
only between the hours of 8:00 a.m. and 7:00
p.m. We are also limiting the deliveries to
be made only in 30 foot trucks, which we have
done, because we have a number of stores in
the D.C. market and very challenging loading
areas, we have these special trucks that we
use specifically for our stores in the
District.

Trash collection will occur twice
weekly and we also have specific hours that
that will take place, so that there is no
interference with our business nor noise or

interruption for our neighbors.
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Double parking by vendors will be
prohibited to prevent any blockage during
residential trash collection. And as Kyrus
mentioned, there is also a bypass lane in the
back so whenever there is any type of loading
taking place in the back, any vehicle will be
able to bypass there without a problem.

As far as gaining support in the
area, we have met twice with ANC-1 and also
twice with ANC-4, and we do have letters of
support from both groups. We have also met
several times with ©property owners and
residents within our square and we have their
support as well.

And just as a note, as part of --
I'm very excited about this store, because
it's so unique, but in terms of what we bring
to the community, in addition to the
employment, we're very active in terms of what
we do in community outreach programs, which
was one question that was asked of us at one

of the ANC meetings.
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We do several different things
with our pharmacist teams in terms of poison
prevention, diabetes monitoring. We do a bio
for life for senior citizens. We do blood
pressure clinics. We are very active in a
back to school backpack program for the
District of Columbia, amongst other things.

But that concludes my
presentation, but I would be happy to answer
any questions that you may have.

CHAIRPERSON MILLER: Thank you.
Do you do your community outreach at just
selected CVSes or all of them?

MS. REARDON: We provide community
outreach at all of our CVSes. However, if
there are some neighboring areas or trade
areas that ask for it more so than others,
then we tend to do it more so. And in all the
geography between -- I had the New England
area before I came to the D.C. area. We tend
to probably spend more time in our inner city

trade areas than we do in the suburban
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markets.

CHAIRPERSON MILLER: Okay. One
other question. It looked like both ANCs
supported the application, but one ANC, 4C, I
guess, was split. It looked like it was split
4-3. I was just wondering what -- and I'm not
sure if I asked if anyone was here from the
ANCs, are they? ©No. Okay. Do you want to
just share anything with respect to any
concerns that you might have heard and
hopefully addressed?

MR. FREEMAN: We went to ANC-4C
twice. As I said, the people, I want to say,
that voted against the project were not at the
first meeting, at least two of them, and they
were -- they wanted a community benefits and
amenities package, which, as you know, is not
required for a BZA case.

CHAIRPERSON MILLER: Oh, my other
question is you said that this is a unique
store. And I don't know whether it's unique

for purposes of the relief that is being
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uniqueness, but I just wanted to, therefore,
just get a better understanding of why is it
unique in your mind?

MS. REARDON: Well, typically, we
will build a store that's 13,000 -- 1it's
actually 13,013 is the square footage of our
prototype. And in this particular location,
because of the size of the lot, we're very
limited to what we can build there. And then
once we are working with an wunder 10,000
square foot shell, so to speak, then we have
to design the merchandise layout within the
building, such that it flows properly for the
customer. They can navigate through the store
properly and that there is actually space for
them to move with a wheelchair or stroller and
just navigate through the aisles.
Particularly to the pharmacy area.

CHAIRPERSON MILLER: Okay. Thank
you. Any other questions?

MEMBER DETTMAN: A couple of
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questions.

CHAIRPERSON MILLER: Yes.

MEMBER DETTMAN: I'1l just do
very, very quick questions. I noticed that in

your earlier filings, the plans, the first set
of plans and then those that show up in
Exhibit 27. Simply the pharmacy and the
loading swapped and it really doesn't have any
bearing on the variance request, but wondering
we're looking at those that are in Exhibit 27,
right?

MR. FREEMAN: Yes.

MEMBER DETTMAN: Okay. So going
forward, I thought that might be interesting
or important for the record.

MR. FREEMAN: And you will notice
that we also widened that drive-by area. We
have also added more information regarding any
enclosures in this packet as well. And that
was 1n response to some of the questions from
ANC-1A.

MEMBER DETTMAN: Okay. Okay. The
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second question is it goes to the size of the
lot and the reduction and the square footage
of the footprint. Do you have any numbers
that would go along with this? It seems like
you typically build 12 and 13,000 square feet,
9,000 is being proposed and it seems to me
reading through the record that's kind of a
threshold for you, where any reduction might
jeopardize the wviability of this business.

But I'm wondering if you have any
numbers that could go along with that?

MS. REARDON: Well, if this helps
you to understand our thinking through it, in
terms of -- any store size that is less than
8,000 square feet in an area like this
probably would not be approved by our Real
Estate Committee, because it just would not
serve the customers. It wouldn't make sense
for CVS.

We are -- we just barely make it
in this one being able to put in about 1,000

square feet for our pharmacy. And I think
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that in terms of volume, in terms of what we
will actually perform here, we will ramp up
quickly in prescriptions and on the
convenience side on the front end, again,
because it 1s so under-served and I think
there is a lot of pent up demand in this
neighborhood, so we will do a lot of business
on the front end side of the business, in
terms of the convenience, foods and that kind
of thing.

But in order to properly serve the
customer and make it worthwhile for the cost
of the project to make it economically
feasible and viable, this 1like squeaks by.
Ideally, I would love to have a lot more land.

VICE CHAIRMAN LOUD: Good morning
or I should say good afternoon. This
question, two brief questions. The first one
follows Mr. Dettman's question. This does not
necessarily go to the merits of your case, but
just to help me wunderstand a little bit

better.
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You are about minus 4,000 square
feet of your normal retail model for CVS. And
in that circumstance what do you do? Do you
reduce whole categories of inventory or how do
you squeeze 13,000 square feet of your
offerings into, basically, about a third less
space?

MS. REARDON: That's a good
question. What we do is we continue to offer
the same departments in terms of variety. So
when you shop this store and you shop at a
typical CVs, you will see the same
departments. But what we will do is we have
so much data on sales information for our
stores in the District of Columbia that we can
determine 1in this area, for example, I
mentioned the convenience part of the
business, we will make sure that we have the
correct footage to support the sales for say
convenience foods for this location, but if
another area say beauty we feel that that

beauty section can be cut down 4 feet or 8
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feet to allow footage elsewhere.

So you will see the same
offerings, but some of the departments will be
pared down, but the more important ones, such
as what we call cough and cold remedies, over
the counter sections, those primarily will
stay as 1s because the correlate so strongly
with pharmacy.

The one area that usually gets cut
down the most when we have to reduce size is
seasonal.

VICE CHAIRMAN LOUD: Secondly, on
the 1issue of the parking, I think you
testified that, essentially, you are
comfortable going with this model, because
it's a pedestrian driven site. And I wanted
to ask you, I read the traffic impact report,
but I wanted to ask you from a business
standpoint, how did vyou arrive at that
conclusion? Do you accept the conclusions in
the traffic report or do you look at the

surrounding density and what is in the
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pipeline? How do you come to that conclusion?

MS. REARDON: Well, we absolutely
look at the density. We also look at
proximity to our other existing stores. But
the most significant factor in this location
was a pedestrian study that we completed. And
we measured the number of pedestrians between
the hours of 7:00 a.m. and 7:00 p.m. and over
2,500 people walked by this location.

MR. FREEMAN: The pedestrian
survey 1is Exhibit F of our statement. And
Erwin Andrews and talk in more detail about
that if you have any questions regarding the
study.

VICE CHAIRMAN LOUD: That's kind
of 1interesting, because Georgia Avenue has
large traffic count, too. And I'm assuming
that 1in terms of wvalidating your business
model, you weren't able to look at the traffic
count numbers at all, because there is no
parking being provided or 1is that a false

assumption?
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MS. REARDON: Well, we will look
at traffic, but because we have experience
operating stores in the market already and we
primarily -- we employ our employees who live
right in our neighborhoods. And we know who
our customers are. And it's just over 90
percent of them walk to the store. So we kind
of know that as a given, but then we went the
next step further which helped me actually get
the deal approved at the Real Estate
Committee, which was to measure by pedestrian
count. And that's when we employed Erwin and
Gorove/Slade to measure that.

VICE CHAIRMAN LOUD: Okay. Before
we go to your report, I wanted to ask Mr.
Freeman a question about something that you
covered. And I don't know 1f you're going to
go into this in more detail later and I can
save the question, but it concerns something
that the Chair asked regarding the voluntary
remediation action plan.

It was a very well done briefing.
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And I'm not looking to have you walk me
through that in detail. But I just wanted to
understand a little bit more about what that
is and does it mean that they found some
contamination on the site? Why would DOE
require this in the first place? And sort of
the context for that.

I think you have enough factors to
make it unique, even without that, but I'm
just trying to understand where that fits in
everything.

MR. FREEMAN: Let me address that
in a couple of ways. First of all, as you
said, that is our fourth uniqueness, which is
in there. Secondly, the landlord, Rob
LaCritts or Josh Allers could talk about that
in a little bit more detail.

I have a copy of the wvoluntary
remediation action approval letter, but I
didn't want to submit that Dbecause it's
somewhat of a confidential nature of it, but

suffice it to say, they did some testing on
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the site. I think this might be a brown-fill
redevelopment, which will require them, the
owners, to meet with the D.C. Department of
the Environment to work out some type of plan
for how to put that brown-fill back to some
type of productive use in an efficient manner.
And that led to this voluntary agreement.

VICE CHAIRMAN LOUD: Thank you,
Madam Chair. I have no further questions.

CHAIRPERSON MILLER: Okay. Yes,
Mr. Dettman, do you have another question?
No? Okay. Mr. Turnbull?

COMMISSIONER TURNBULL: Thanks,

Madam Chair. I had a question about your
Georgia Avenue elevation. I see a large
expanse of glass. I mean, I have seen enough

pharmacies to know that that's a little bit

unusual. You usually have higher windows with

most of your counters backing up to some of
these outside walls.
So are you actually going to have

a display there, so people can look in or are
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we going to find stacks of boxes against the
windows?

MS. REARDON: I would be happy to
answer that. You will not see any fixtures or
displays at all up against the windows. What
we will do, we like to create as much of the
open feeling and most of our landlords and
folks that we work with agree on the same
thing, because especially at night it looks as
though there is a lot of activity going on,
there is a lot of excitement, it's enticing
for a customer to go in.

So that's sort of from our --
through our lens why we create so much glass
in the front. When there is fixtures backing
up to the glass, however, those windows will
either be tinted so you can't see it and then
visible above where the fixture ends. So
there will be light coming in through the top,
but not where the fixture or if there is any
product, it will be completely hidden.

COMMISSIONER TURNBULL: So is this
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going to be all clear glass?

MS. REARDON: It will be clear in
the areas where you can see all the way
through where there is no product or checkout
area.

COMMISSIONER TURNBULL: Okay.

MS. REARDON: But where there is
fixturing, which there will be some --

COMMISSIONER TURNBULL: Okay. So
some may be shaded glass?

MS. REARDON: Yes, that's correct.

COMMISSIONER TURNBULL: Okay. The
ceiling height is about what 14 feet, 16 feet
or it looks fairly high.

MR. FREEMAN: We are,
approximately, 16 feet, I would have to get
our architect just to confirm. But if I look
at sheets --

COMMISSIONER TURNBULL: I mean,
I'm just gauging by the height of --

MR. FREEMAN: It's 12 feet.

COMMISSIONER TURNBULL: -- the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

64

windows.

MR. FREEMAN: It's 12 feet.

COMMISSIONER TURNBULL: 12 feet.
I know we sort of bypassed the Georgia
Overlay, but I don't -- they are usually
looking for 14 feet.

MR. FREEMAN: When we looked at
the Georgia Avenue Overlay design
requirements, section 1320, and we went
through to make sure that we met all of those
requirements and it doesn't have a 14.

COMMISSIONER TURNBULL: Doesn't
it?

MR. FREEMAN: It will be 14 feet.

COMMISSIONER TURNBULL: Yeah, I
thought 1328.9.

MR. FREEMAN: Yeah.

COMMISSIONER TURNBULL: Okay. I
guess my next thought is on the alley side
where you meet the three residences, multi-
family, they don't have access to the alley

now. Do they? I mean --
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MR. FREEMAN: Their rear yards are
there.

COMMISSIONER TURNBULL: Yeah,
their rear yards.

MR. FREEMAN: Trash trucks go
through there.

COMMISSIONER TURNBULL: A trash
truck goes through there. The lighting on the
store back there is mainly down lighting, so
we are not going to see a lot of lighting
going into the residents' yards?

MS. REARDON: That's correct. The
lighting is filtered so it's direct down. It
does not deflect into the neighbors' yards.

COMMISSIONER TURNBULL: Okay. Are
you making any improvements to the alley at
all or is that basically what is there is
there? I mean, you have --

MR. FREEMAN: We are not making
any improvements. The alley is actually
paved. It's actually a nice alley. It's not

a bad looking alley.
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COMMISSIONER TURNBULL: Okay.
Okay. All right. Thank you.

CHAIRPERSON MILLER: But you will
be increasing the traffic in the alley?

MR. FREEMAN: What we are doing 1is
setting our enclosures back such that the
space between the enclosures and our south
wall is wide enough, approximately 25 feet,
for a vehicle to pass through there if our --
if we have a loading truck there. Before our
enclosures were a little further to the north,
but we have redesigned them and shifted them
to the south and made them a little smaller.

CHAIRPERSON MILLER: Okay. I have
actually one other follow-up question. With
respect to the parking underground and because
you are near WMATA that that's an issue. And
I just wanted to see if -- you state that "Any
below ground construction would be within
WMATA's Zone of Influence." How is that
measured? What is WMATA's Zone of Influence?

MR. FREEMAN: TI'll have Ryan
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Brannan from Bohler talk about that.
CHAIRPERSON MILLER: Just curious
just to understand the relationship a little
better.
MR. BRANNAN: Good afternoon, Ryan
Brannan from Bohler Engineering. WMATA
defines their Zone of Influence as any sub --
well, above-grade or subsurface construction
that would influence either their tunnels or
other 1infrastructure. That's typically
defined by a 45 degree angle, which would be
the bearing pressure from that structure.
CHAIRPERSON MILLER: I guess as a
layperson, like how close are you -- 1is this
would be parking area, which won't be, but how
close is that to the WMATA, the construction?
MR. BRANNAN: We will need to
coordinate with WMATA as it is just with the
building being where it is. However, there is
an access shaft just off of New Hampshire
Avenue and it 1is abutting the property. I

believe it 1is only about 10 or 15 feet from
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our property line.

CHAIRPERSON MILLER: Thank you.

MEMBER DETTMAN: And we recently
had a case it was for the Watha T. Daniel
Library which was on Rhode Island Avenue and
it was within a WMATA Zone of Influence. And
in that case, I believe it was, the architect
did an analysis to say this is the amount of
money it was going to add per parking space by
constructing on the Zone of Influence. Is
that anything that vyou looked into? I
understand it is complicated, but what does it
do to the cost of the project?

MR. BRANNAN: Due to the nature of
the site and the shape of the site, that was
not an analysis that was done, because it 1is
from a constructability standpoint regardless
of the Zone of Influence. Subsurface parking
is not really feasible.

MEMBER DETTMAN: Right. And
that's driven mainly by the size of the site?

MR. BRANNAN: The size and shape..
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MEMBER DETTMAN: Thank you.

MR. FREEMAN: We also have an
exhibit in our prehearing statement, Exhibit
E, the theoretical parking layout ramp, which
goes to Ryan point, Ryan's point. Even if we
were able to get down below-grade, you might
get four parking spaces per level. You
wouldn't have enough space for the cars to get
in and out. And these are all standard size.
The ramp is standard size.

So even if we were able to -- even
if we didn't have the agreement with the
Department of the Environment and we were not
within WMATA's Zone of Influence, the cost of
actually getting underground and building this
parking garage, which would include four
spaces per level, 20 are required, so we would
have to go down five 1levels, would be
exorbitant. I think that Exhibit E
demonstrates that.

VICE CHAIRMAN LOUD: I think it's

exhibit --
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MR. FREEMAN: 1It's the theoretical
parking ramp layout, E.

MEMBER WALKER: Yes, I'm a little
concerned, because this is the second time
that you have cited a different exhibit number
than we have. And so --

MR. FREEMAN: Our exhibits might
have gotten a little out of sync. It's the
theoretical parking ramp layout.

VICE CHAIRMAN LOUD: I do remember
your discussion of it though in your brief and
I thought it was an excellent base to cover.
But that said, it's not Exhibit E though.

CHAIRPERSON MILLER: Right. I'm
having trouble finding the exhibit, too. But
I think I remember in your discussion that it
is --

MR. FREEMAN: It's Tab F.

CHAIRPERSON MILLER: F, okay.
That it 1s Jjust also the ramp, there's
problems with getting the ramp in and how much

space that would take up, right, and the angle
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because of the shape? Maybe you can
articulate that again.

MR. BRANNAN: That is correct.
For subsurface parking, in order to access
subsurface, the cars would need to go down the
ramp. Typically, you don't want to exceed a
12 percent slope. And in order to achieve
that below-grade structure, the ramp would
take up a significant portion of the lot. It
would not be an economically feasible design.

CHAIRPERSON MILLER: Okay. Any
other questions? Okay. Anything further from
the applicant right now?

MR. FREEMAN: We will rest for
now.

CHAIRPERSON MILLER: Okay. Then- -
and there is no one here from the ANC, unless
someone has come in. Why don't we move to the
Office of Planning then?

MR. MORDFIN: Good afternoon,
Chair and Members of the Board. I'm Stephen

Mordfin with the Office of Planning. And the
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subject application is in conformance with the
provisions of the Zoning Regulations for the
granting of a variance to reduce the minimum
off-street parking requirements from 20 to
Zero.

Because the subject property is
unique as a result of its small size,
triangular shape and division into two non-
contiguous pieces, the site is too small to
accommodate 20 surface parking spaces and a
five level Dbelow-grade garage would Dbe
necessary to accommodate 20 spaces as a result
of the size and shape of the site, which would
result in an undue hardship on the applicant.

And relief can be granted without
substantial detriment to the public good and
without substantial impairment of the intent,
purpose and integrity of the Zone Plan as the
subject property is located within 200 feet of
a Metrorail Station and the proposed use is
anticipated to serve local residents only.

Therefore, the Office of Planning
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recommends approval of the request to reduce
the minimum parking requirement to zero.

This application is also in
conformance with the provisions for the
granting of a variance not to provide loading
facilities, because the subject property again
is unique as a result of its small size,
triangular shape and division 1into two
contiguous pieces.

The provision of loading
facilities on the same lot as the store would
reduce the size of what is already proposed to
be a small drug store resulting in an
extraordinary and exceptional situation and
relief can be granted without substantial
detriment to the public good and without
substantially impairing the intent, purpose
and integrity of the Zone Plan, because the
applicant proposes to load within the public
alley and widen the portion of the alley to
the south of the proposed building onto the

smaller of the two lots to accommodate any
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bypass traffic as was recommended by DDOT.

Therefore, the Office of Planning
recommends approval of the request not to
provide loading facilities.

Thirdly, this application conforms
with the provisions for the granting of a
variance to provide accessory dumpster
facilities not on the same lot as the same
building to which their accessory, again
because the property is unique as a result of
its small size and separation, it 1s two
pieces, by a public alley.

The provision of accessory
dumpster facilities is on the same lot as the
building would reduce the size of the store
that could be built on the larger lot and not
allow the applicant to make use of the entire
site and relief can be granted without
detriment to the public good or substantially
impairing the Zone Plan, because the applicant
proposes to provide brick dumpster enclosures

with wooden gates to screen the dumpsters from
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public view and to buffer those enclosures
with landscaping.

Therefore, the Office of Planning
recommends approval of the request not to
provide the loading facilities.

The Office of Planning also
concludes that the subject application is in
conformance with the design provisions
required by the Georgia Avenue Overlay
District in which the subject property is
located.

And finally, the Office of
Planning concludes that the application is not
subject to the special exception provisions of
the Georgia Avenue Overlay for construction on
a lot consisting of 12,000 square feet or
more, because neither of the two lots alone
consist of 12,000 square feet and because the
two lots cannot be consolidated as a result of
the alley that separates them.

Therefore, the Office of Planning

recommends the granting of the wvariances to
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off-street parking, loading and accessory uses
to the subject property, subject to the
following conditions:

One, that loading may only take
place between the hours of 8:00 a.m. and 7:00
p.m., Monday through Friday.

Two, that no loading may take
place within the public streets.

And, three, the installation of the
brick dumpster enclosures and landscaping as
shown on Sheet No. 6 titled "South Elevation"
and dated November 25, 2008.

Thank you and that concludes the
presentation from the Office of Planning.

CHAIRPERSON MILLER: Thank you. I
have a couple of questions. With respect to
the conditions, the streets that you are
talking about, is that Georgia Avenue and New
Hampshire? What streets are they actually?

MR. MORDFIN: There are three
streets that abut the property. It would be

all three, Georgia Avenue, New Hampshire
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Avenue and Patterson Place to the south.

CHAIRPERSON MILLER: Okay. And
who had input in creating these conditions?
Did the ANC? Did the neighbors, DDOT?

MR. MORDFIN: The applicant had
worked with DDOT. The applicant had also
submitted that they would only -- in their
filings with us, that these were the hours and
that they would not do these things. And that
was 1n response to requests made by DDOT that
they didn't want any loading taking place
within the public streets and that they wanted
the dumpster enclosures to be screened from
public view and buffered from public view.

So I think it's a result of the
accommodation of the two.

COMMISSIONER TURNBULL: Madam
Chair, I think the other street is really
Princeton Place, not Patterson.

MR. MORDFIN: I'm sorry. I stand
corrected.

CHAIRPERSON MILLER: And on page 5
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of your report you make reference to Georgia
Avenue, Petworth Metro Station area and
corridor plan, that if the store were reduced
further in size, it wouldn't be consistent
with the provision of new modern retail spaces
as recommended by that plan. What is that
plan?

MR. MORDFIN: That plan is for
lower Georgia Avenue area that was designed
for this part of the city for the commercial
properties fronting on Georgia Avenue. And
one of the things that came out of the study
while preparing that plan is that there are a
lot of smaller substandard commercial spaces
that exist today.

In attempts to try and upgrade the
retail corridor and provide modern facilities,
one of the things we wanted were the larger
retail spaces that retail uses tend to demand
today and that's why we have the 14 foot
ceiling height in there also, so that

different retail uses can go in there instead
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of the lower ceiling heights.

There are a lot of former
residential row houses that have Dbeen
converted into retail spaces that don't meet
today's standards. So to make it more
competitive, we wanted to make sure that
anything that did get built on Georgia Avenue
met modern standards, so that Georgia Avenue
could compete in the retail market.

CHAIRPERSON MILLER: So that's a
document that was created by Office of
Planning and then in consultation with the
community or what?

MR. MORDFIN: It was, yes. We had
-- over a couple of years we met with the
community. We created this document. It was
adopted by the City Council. It is a small
area plan.

CHAIRPERSON MILLER: Thank you.
Others? Does the applicant have any questions
for Office of Planning?

MR. FREEMAN: No, Madam Chair.
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CHAIRPERSON MILLER: Do you have a
copy of Office of Planning's report?

MR. FREEMAN: Yes.

CHAIRPERSON MILLER: Okay. Do you
have a question? Okay. At this time, I'm
going to ask one more time, is anybody here
from either of the ANCs affected by this
application? Not hearing from anybody, is
anybody here who would like to testify in
support of the application? Anybody who
wishes to testify 1in opposition to the
application?

Okay. Any other Board questions?

MEMBER WALKER: Just a couple,
Madam Chair. As a follow-up to Mr. Turnbull's
questions about the design requirements at
1320(a), the plans in the record don't
establish compliance with 1328.5, specifically
with respect to the windows having clear glass
and to 1328.9 with respect to the 14 feet
minimum floor to ceiling height. And so I

think it would be useful if we could get some
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testimony on the record from the architect
with respect to those two provisions.

MR. HENRY: My name is Tim Henry
with Larson Design Group. We are the
architect for the project. Regarding the
1328.5, the <clear glass issue, we were
planning on having clear glass from bottom to
top. In some cases like this in urban
environments, we can build/construct a wall
the same height as the fixtures,
approximately, a foot and a half back from the
glass where they could put a display.

I mean, they have done 1local
photos, that type of thing, local
architectural designs that can be seen from
the exterior and not from the in -- they would
be on the back side of where any shelving
would be. From the top of the shelving up
would be clear view all the way into the
space.

MR. FREEMAN: But are you saying

that the plans 50 percent of the glass will
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comply with the requirements of the Georgia
Avenue Overlay? Yes?

MR. HENRY: Yes.

COMMISSIONER TURNBULL: So what do
you really see? The backs of cases?

MS. REARDON: I think I can best
answer that. We have a couple of different
options we can do for windows and I probably
created the confusion here, so I apologize.
In some cases, we do smoke glass, so that you
do not see the back of the fixtures or
product.

In this case, because we are
agreeing to the clear glass, as I understand
it, what we will do is it will be clear glass
all the way up and where there is a fixture,
it will still be clear glass and then we will
have what we call window boxes, which you may
have seen in some of our other stores in the
city where there are good sized window boxes
with what we call lifestyle pictures in them

and they are 1lit from the back. They are

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

83

illuminated.

And those 1in themselves, because
they are so big, they block if there is a
fixture behind it, it blocks the fixture, so
there is no -- you know, it's attractive from
the outside of the building. You're not
seeing any product or checkout or a fixture
there.

So depending on whether we are in
an historical overlay area or even sometimes
it 1is landlord driven, we have several
different options that we can put in place in
our windows. So in this case, if we are going
to do full clear glass from top to bottom,
then we will use what we call these window box
-- this window box program, which is really
our standard prototype, that's what we prefer
to do, with our lifestyle pictures all the way
across, so that 1if there 1s any fixtures
behind it or anything, it is attractively
blocked.

MEMBER WALKER: Mr. Freeman, you
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are going to have to help me with the
interpretation of 1328.5. You made reference
to 50 percent of the glass being free, but --
being clear, but my reading is that it all
needs to be clear.

MR. FREEMAN: Well, it says shall
devote not less than 50 percent. So that's a
minimum threshold. It doesn't say the entire
wall or all of the glass has to be clear or
low. It just says not less than 50 percent.
So as long as we provide a minimum of 50
percent of glass dedicated that is clear, then
we meet that requirement. That's what I
interpreted not less than 50 percent to me.

MEMBER WALKER: Okay. But it
seems to me that the 50 percent refers to the
first phrase, before the comma, and that the
language after the comma "and to display
windows having clear or clear/low emissivity
glass" is a separate thought. No?

MR. FREEMAN: Right. We -- what

we will do is we will submit an exhibit, if
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necessary, that shows how we calculate that,
the compliance with section 1328.5, just to
make it absolutely clear.

CHAIRPERSON MILLER: If I could
jump in though, let's say, vyou know, I
understand your interpretation that it's 50
percent clear glass. But then, am I hearing
that but you can cover that up with pictures
then of lifestyle? Is Ms. Reardon referring
to covering the 50 percent that is windows or
covering below that? It sounds like she is
talking about covering the windows to me.

MR. FREEMAN: It will still be
clear, but in some -- doing the footprint of
the store and the fact this is a CVS, some
materials will be behind some of the windows.
So we will have to provide some type of
screening for that, as is the case with other
CVSes. But the glass will be clear, which is
consistent with the requirement. But we have
to provide some type of screening, such that

you are not -- such that you are having a
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pleasant view from Georgia Avenue.

VICE CHAIRMAN LOUD: Madam Chair,
I think I understand. It sounds to me like or
at least the testimony was that the glass
would Dbe clear, I think that was the
testimony, but that there would be some sort
of screening or something behind the glass in
select panels that would obscure fixtures.
But that would not be affixed to the glass,
whatever that is. Is that correct?

MS. REARDON: That is correct.

VICE CHAIRMAN LOUD: So that even
if we are not sure about whether it is 50
percent or not 50 percent, your testimony was
that all of the glass panels would be clear or
did I misstate your testimony?

MS. REARDON: That is correct.

VICE CHAIRMAN LOUD: Okay. So if
it is only 50 percent, your testimony that all
of your panels would be clear would bring you
into compliance with 1328.5, right?

MS. REARDON: Yes.
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VICE CHAIRMAN LOUD: Okay. But
you testified earlier that part of it might be
screened, part of the glass might be screened,
but it sounded as if you backed away from that
testimony?

MS. REARDON: That's correct.

VICE CHAIRMAN LOUD: Okay.

CHAIRPERSON MILLER: I mean, it
seems to me that this might not appear on your
plans anyway, that this is just something that
you might do to your structure later on and
perhaps that's an enforcement question that we
may not need to be dealing with at this point.
You are not seeking any relief from that
provision and you will have the windows and
whether you cover them up or not, you know,
may be another question, I think, that may not
be before the Board.

But, you know, we all see CVSes,
so, I mean, I have in my mind, you know,
certain CVS that it seems 1like the whole

street frontage 1s covered with these
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lifestyle pictures. And so I'm thinking, you
know, I don't know 1f that was what was
intended by these regulations.

So it's Jjust a comment though,
because I'm not sure that this is something
that is really before us, you know.

MR. FREEMAN: I will confirm that
when we apply for our building permit and go
through the -- assuming we are approved when
we apply for our building permit and go
through the building permit process. we will
have to provide all of this detail on the
building permit plans. And even if this isn't
dimensioned correctly, it does have the amount
of glass that we believe is consistent with
the requirement of the overlay. And if we are
incorrect, we will, obviously, have to
increase the amount of glass on the Georgia
Avenue elevation.

VICE CHAIRMAN LOUD: I personally
don't see where you could add more glass to

the Georgia Avenue side, but I do appreciate
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your responding to the questions.

MEMBER WALKER: Right. I guess my
issue was not the amount of glass, but whether
it 1s clear or shaded. There was just
testimony that the glass would be shaded. And
my reading of 1328.5 1is that 1if you have
glass, it must be clear.

MS. REARDON: All the glass will

be clear. That was my error earlier in the

testimony.

MEMBER WALKER: Okay, okay. Thank
you.

MS. REARDON: I apologize for
that.

MEMBER WALKER: And then if we
could just have some testimony about the
ceiling height, that would be useful.

MR. HENRY: The ceiling height
will be 14 feet.

MEMBER WALKER: Thank you.

CHAIRPERSON MILLER: Okay.

Anything else? Board Members, any other

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

89

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

90

questions? All right. Mr. Freeman?

MR. FREEMAN: Thank you for your
time this afternoon. It has been a productive
discussion. I think we have answered all of
your questions and certainly demonstrated how
we meet the burden of proof. I will just
reiterate, there 1is no opposition to this
case.

We have the support of ANC-1A, 4C.
Particularly, ANC-1A went through in detail
and reviewed the project and indicated how
they felt this project would be a benefit to
their community. We obviously have an OP
report which went through in detail how we
meet the standard of relief and we want to
thank Mr. Mordfin for that.

The DDOT report also, I just want
to note, on the first page of the DDOT report,
it agrees that the site is well-served by
public transportation. And that our Loading
Management Plan is sufficient for the project

and therefore they recommend approval of the
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case.

And again, our statement goes
through in detail how we meet the standard of
proof. So given the nature of relief, the
witnesses and testimony of record and the fact
that next week is Christmas, we were going to
ask for a decision today, as an early gift.

CHAIRPERSON MILLER: Okay. Thank
you. I have no objection to deciding today.
Does anybody else? Okay. Yes, again, I think
this case was really well put together on
paper by the applicant and by the Office of
Planning and further testimony today clarified
certain issues.

So I think I'm going to just start
with a motion, because I think that that's
where we are at and then support it. I would
move approval of Application No. 17855 of
District of Columbia CVS Pharmacy LLC and The
Velmeir Companies, pursuant to 11 DCMR section
3103.2 and 3104.1, for a wvariance from the

parking requirements under subsection 2101.1,
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a variance from the loading requirements under
subsection 2201.1, a variance from the
location of accessory wuses and building
requirements under section 2500, to construct
a CVS drug store at premises 3642 and 3646
Georgia Avenue, N.W.

Do I have a second?

VICE CHAIRMAN LOUD: I second,
Madam Chair, but also note that the relief is
now just under section 3103, we having agreed
that there 1is no special exception relief
under 3104 for the Georgia Avenue Overlay. I
think you said variance relief under 3104.

CHAIRPERSON MILLER: Oh, okay,
okay. Yeah, I was reading the --

VICE CHAIRMAN LOUD: I do second
the motion.

CHAIRPERSON MILLER: -- variance.
I was reading the advertised description and
I left off the special exception description,
but okay, yeah. This is just for variance

relief. Thank you. Ms. Bailey probably would
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have brought that up anyway.

I think I just want to be, you
know, fairly brief on this. Certainly, vyes,
it 1s well-briefed in the applicant's
submission and the Office of Planning report.
As I said, there are three variances. I think
they all stem from the same situation,
uniqueness of this piece of property, it is
triangular in shape and it is small.

And because of those two, and
people can add more, but to me, basic
conditions, they have a practical difficulty
in providing parking, loading and the trash
on-site, because of the smallness and the
shape.

With respect to parking, we also
heard about the environmental issue below that
they couldn't go -- couldn't dig underground
because of environmental concerns. They
couldn't dig underground because of their
being in the Zone of Influence of WMATA. But

the testimony really was that, basically, it's
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the shape and the size.

They could only fit four parking
spaces on each level and they need 20 spaces.
Under the regs it would be prohibitive for
them to dig that deep, even if they could.
And also, given the space that would be
required for a ramp and the slope of a ramp,
it just makes the whole parking situation
unfeasible. So that's how I see the parking.

Loading, oh, also, this is a small
piece of property and it is particularly small
for this store. The store usually has, I
think it was, around 13,000 square feet or
something and it has 9,000 here. I'm being
general. But it's a much smaller area, so
then there is no room to take away space for
surface parking or take away space for loading
docks. Otherwise, it would be unfeasible for
this store to even operate here.

And it's an unusual situation with
the two lots being divided by the alley, but

it basically -- when you get to the trash,
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that also can't fit on the property, because
of the size and the shape. And there isn't

any property contiguous to this property to

comply with the regs and so, therefore, they
need the variance for the trash as well.

And none of these variances would
result in any adverse impacts. They are near
a lot of good public transportation. They
have a great pedestrian traffic that we heard.
The employees live within the area. So there
isn't a great demand for parking.

The loading, we can get to the
conditions last, I guess, but any adverse
impacts that we identified have been
addressed, I believe, in the conditions, which
we can turn to after this analysis. And the
trash is also being enclosed with brick and
landscaping and doesn't have any adverse
impacts.

And also, there is the situation
where they have actually widened the alley to

decrease any adverse 1impacts, mitigate any

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22
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So I don't know, before I go to
conditions, does anyone want to address
further the three wvariances that are being
requested?

MEMBER DETTMAN: Yes, Madam Chair,
I think you captured the three variances
adequately. I just wanted to put in the
record that I thought it was very, very
helpful to find out from the applicant,
especially because we are looking at variances
that are very closely tied to the economics of
this project, that a retail store less than
8,000 square feet probably would not be
approved by what the applicant described as
the Real Estate Committee.

And so we are looking at a 9,000
square foot footprint with 1,000 square feet
of that dedicated to a pharmacy. And so if
the applicant was forced to, you know, provide
underground parking, the access ramp would eat

away from the 8,000 square feet of retail.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

96

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

97

The loading would eat away from that 8,000
square feet of retail as well as the location
of dumpsters and trash compactor.

So I thought that was very, very
helpful to demonstrate the economic
feasibility of this project.

CHAIRPERSON MILLER: And we didn't
hear of any adverse impacts either. In fact,
it appears this type of pharmacy store will be
providing a great service to the community.
So all right. Let's look at conditions then
that have been identified from Office of
Planning.

"Loading may only be scheduled to
take place between the hours of 8:00 a.m. and
7:00 p.m." I would comment, I guess, we do
also have a report from the Office of Planning
-- Office of DDOT, from DDOT in support. And
Office of Planning indicated that these
conditions were, you know, applicant's
response to DDOT's concerns and any other

concerns that may have arisen.
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So anyway, so I think those are
good hours, that everyone thinks they are
good. I don't see that we have any other
information.

The second one 1is "No 1loading
activities may take place within the public
streets." I think we could probably be more
specific and just name the streets, so there
is no confusion and that was one of the
reasons I was asking for the names. And as I
understand it, it would be Georgia Avenue, New
Hampshire Avenue and Princeton Place.

Okay. So it would say "No loading
activities may take place within Georgia
Avenue, New Hampshire Avenue and Princeton
Place." Okay.

Three, "Installation of the brick
dumpster enclosures and landscaping, as shown
on Sheet No. 6, titled "South Elevation" and
dated November 25, 2008." Yeah, I think that
one of the reasons that, you know, the trash,

the dumpster doesn't have an adverse impact,
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as far as we can tell, is because of the way
it is being enclosed and landscaped.

So anything else? Okay. Then
there is a motion that has been seconded and
conditioned.

All those in favor of the motion
as conditioned say aye.

ALL: Aye.

CHAIRPERSON MILLER: All those

opposed? All those abstaining? And would you

call the vote, please?

MS. BAILEY: Mr. Loud, you
seconded the motion?

VICE CHAIRMAN LOUD: I did.

MS. BAILEY: Thank you, sir. Mrs.
Miller made the motion. The vote is recorded
as 5-0-0. Mrs. Miller made the motion, Mr.
Loud seconded, Mr. Dettman, Mrs. Walker and
Mr. Turnbull support the motion. And the
application is granted as amended.

MR. FREEMAN: Thank you.

CHAIRPERSON MILLER: And this will
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be a summary order as there is no party in
opposition.

MR. FREEMAN: Thank you very much.

CHAIRPERSON MILLER: Okay. Thank
you.

MS. REARDON: Thanks very much.

MS. BAILEY: You're welcome.

CHAIRPERSON MILLER: Happy
holiday. Okay. Ms. Bailey, do we have
anything else on the morning agenda?

MS. BAILEY: No, Madam Chair.

CHAIRPERSON MILLER: Okay. Then
we will adjourn this hearing and we will
return at 2:30.

(Whereupon, at 1:19 p.m. a recess
until 1:21 p.m.)

CHAIRPERSON MILLER: I'm going to
just, 1in an abbreviated manner, open the
afternoon session. This hearing will come to

8 afternoon

order. It's the December 16
session of the Board of Zoning Adjustment.

And we are going to be just considering a
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preliminary matter, at this point, and that
would be the case that Ms. Bailey is about to
call.

MS. BAILEY: Application 17858 of
the Parkmont School, it's pursuant to 11 DCMR
3104.1, for a special exception to allow the
use of a building for general teaching and
administrative needs serving an adjacent
existing private secondary school approved by
BZA Order No. 17209 located at 4842 16 e
Street, N.W., section 206 of the Regulations.
The property is located in the R-1-B District
at 4861 Blagden Avenue, N.W., Square 2654, Lot
33.

CHAIRPERSON MILLER: Okay. Good
afternoon.

MR. GOLDBLATT: Good afternoon.
My name is David Goldblatt. 1I'm an attorney
at Arnold and Porter. I'm here representing
the Parkmont School, which is requesting a
continuance of this hearing for six months

just so that they can deal with the issues
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that have been brought forward by the Office
of Planning and by just getting together their
financial and architectural plans.

CHAIRPERSON MILLER: Okay. I
don't believe we have a report from the Office
of Planning yet, so we don't exactly know what
is happening. But this would be a new school,
at this location?

MR. GOLDBLATT: No. The school
currently exists. They bought the building
right next door and are just going to be
expanding their uses, but not the size of the
student population or the teacher population.

CHAIRPERSON MILLER: Okay. So
you're not ready today. And I don't have a
sense of, you know, how much time you need,
what you need to do. So are we talking about
a few months, three months, six months?

MR. GOLDBLATT: Six months would
be greatly appreciated.

CHAIRPERSON MILLER: Okay. Let us

just look at our calendar then. Mr. Moy, do
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you have a calendar that has --

MR. MOY: Yes, I do.

CHAIRPERSON MILLER: -- June 20097

MR. MOY: Yes.

CHAIRPERSON MILLER: Okay. So
what do you see?

MR. MOY: The June Public Meeting
should be June the 2™. So do you want to do
a hearing, which I'm assuming this is, we can
-- 1t's wide open, so we can either go with
the following week at the 9%, 10", 23™ or
307",

CHAIRPERSON MILLER: Okay.

MR. GOLDBLATT: We will do it at
your pleasure.

CHAIRPERSON MILLER: Why don't we
do the 9" then?

MR. GOLDBLATT: 9.

CHAIRPERSON MILLER: After much
deliberation, yeah. Okay. Anything else?

MR. GOLDBLATT: No, thanks very

much.
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CHAIRPERSON MILLER: Okay. You're
welcome. Thank you. Well, I think as we are
taking our recess a little bit later, maybe we
should say that we will return around 2:45.
Okay, 2:45.

(Whereupon, the Public Hearing was
recessed at 1:25 p.m. to reconvene at 2:55

p.m. this same day.)
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A-F-T-E-R-N-O-O-N S-E-S-S-I-0-N
2:55 p.m.

CHAIRPERSON MILLER: Okay. This
hearing will come to order. Good afternoon,
ladies and gentlemen. This is the December
16" afternoon Public Hearing of the Board of
Zoning Adjustment for the District of
Columbia. My name is Ruthanne Miller. I'm
the Chair.

To my right is Mr. Marc Loud. He
is our Vice Chair. To my left is Mary Oates
Walker and Shane Dettman, Board Members. And
next to Mr. Dettman is Mr. Cliff Moy from the
Office of Zoning and Ms. Beverley Bailey from
the Office of Zoning. And joining us shortly
will be Mary Nagelhout from the Office of
Attorney General.

Copies of today's hearing agenda
are available to you and are located to my
left in the wall bin near the door. Please,
be aware that this proceeding 1is being

recorded by a Court Reporter and 1is also
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webcast live. Accordingly, we must ask you to
refrain from any disruptive noises or actions
in the hearing room.

When presenting information to the
Board, please, turn on and speak into the
microphone, first, stating your name and home
address. When you are finished speaking,
please, turn your microphone off, so that your
microphone is no longer picking up sound or
background noise.

All persons wishing to testify
either in favor or in opposition are to fill
out two witness cards. These cards are
located to my left on the table near the door
and on the witness tables. Upon coming
forward to speak to the Board, please, give
both cards to the reporter sitting to my
right.

The order of procedure for special
exceptions and variances is as follows: One,
statement and witnesses of the applicant.

Two, Government reports, including Office of
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Planning, Department of Public Works, DDOT,
etcetera. Three, report of the Advisory
Neighborhood Commission. Four, parties or
persons in support. Five, parties or persons
in opposition. Six, closing remarks by the
applicant.

Pursuant to Section 3117.4 and
3117.5 of the Zoning Regulations, the
following time constraints will be maintained:
The applicant, persons and parties, except an
ANC, 1in support, including witnesses, 60
minutes collectively. Persons and parties,
except an ANC, 1in opposition, including
witnesses, 60 minutes collectively.
Individuals 3 minutes.

These time restraints do not
include cross examination and/or questions
from the Board. Cross examination of
witnesses 1s permitted by the applicant or
parties. The ANC within which the property is
located is automatically a party in a special

exception or variance case.
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Nothing prohibits the Board from
placing reasonable restrictions on cross
examination, including time limits and
limitations on the scope of cross examination.

The record will be closed at the
conclusion of each case, except for any
material specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons must submit the
evidence to the Office of Zoning. After the
record is closed, no other information will be
accepted by the Board.

The Sunshine Act requires that the
Public Hearing on each case be held in the
open before the public. The Board may,
consistent with it's Rules of Procedure and
the Sunshine Act, enter Executive Session
during or after the Public Hearing on a case
for purposes of reviewing the record or
deliberating on the case.

The decision of the Board in these
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contested cases must be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the Members of the Board in
conversation.

Please, turn off all beepers and
cell phones, at this time, so as not to
disrupt these proceedings.

The Board will make every effort
to conclude the Public Hearing as near as
possible to 6:00 p.m. If the afternoon cases
are not completed at 6:00, the Board will
assess whether 1t can complete the pending
case Oor cases remaining on the agenda.

At this time, the Board will
consider any preliminary matters. Preliminary
matters are those which relate to whether a
case will or should be heard today, such as
requests for postponement, continuance or
withdrawal or whether proper and adequate
notice of the hearing has been given. If you

are not prepared to go forward with a case
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today or if you believe that the Board should
not proceed, now is the time to raise such a
matter.

Does the staff have any
preliminary matters?

MS. BAILEY: Madam Chair, the only
preliminary matter that staff has is something
that the Board has already taken up, but just
to put on the afternoon agenda and that was
the postponement of the Parkmont School.

CHAIRPERSON MILLER: That's
correct. And the Board took action on that
case before we broke and granted a
continuance. So that case is no longer on the
agenda for any further hearing this afternoon.

MS. BAILEY: That's it for staff,
Madam Chair.

CHAIRPERSON MILLER: Okay. Then
would all individuals wishing to testify
today, please, rise to take the oath? And Ms.
Bailey will administer it.

MS. BAILEY: Please, ralse your
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right hand.

(Whereupon, the witnesses were
sworn. )

CHAIRPERSON MILLER: Okay. We are
ready for the first case.

MS. BAILEY: Thank you, Madam
Chair. Application No. 17856 of Happy Paws
LLC, pursuant to 11 DCMR 3104.1 and 3103.2,
for a wvariance from the off-street parking
requirements under subsection 2101.1, and
special exceptions to establish an animal
boarding and pet grooming establishment under
sections 735 and 736. The property is Zoned
C-2-A. It is located at 4904 Wisconsin
Avenue, N.W., Square 1671, Lot 28.

CHAIRPERSON MILLER: Good
afternoon.

MR. AGUGLIA: Good afternoon.

CHAIRPERSON MILLER: And would you
introduce yourselves for the record, please?

MR. AGUGLIA: Richard Aguglia for

the applicant, Happy Paws. With me is
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Stephanie Duval, who 1is the owner of the
business. And assisting me is Darlene Dalbec
from our firm with the PowerPoint
presentation.

I'm going to try to make this as
brief as possible. I'm going to try to keep
to 15 minutes. As we go through the
PowerPoint presentation, I will say how each
picture substantiates a particular provision
to support our application. Again, its for
animal -- special exception for animal
boarding and animal grooming and a variance
from the parking requirements.

Just a very quick bit of
background, this 1is an instance where the
business has actually been ongoing for roughly
eight or nine months. The story, so to speak,
is that in the summer of 2007, the proprietor
filed an application for a building permit to
put in the store.

The regulations were changed for

matter-of-right to special exception in
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September of 2007. DCRA issued the permit in
error in October of 2007 on or about and Ms.
Duval then spent, approximately, $45,000 in
doing the interior renovations. She is a
small businesswoman and this was an incredible
amount of her savings.

At that point, when she applied
for her C of O, the Zoning Administrator said
no, the Zoning Regulations had changed and,
therefore, we will not be able to give you a
C of 0. At that point, I was engaged and I
prevailed upon the Zoning Administrator under
the circumstances, because DCRA had
incorrectly issued the building permit after
the regulations had changed, to give us the
one year C of O.

So we have experience unlike the
typical case where it 1is proposed and the
experience has been extremely good. The ANC
has no opposition. There are some petition
with some 90 names in support. There are

individual letters in support. She runs a
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meticulous business. It's very professional.
The neighbors are very pleased to have her
there.

So with that, we will go to the
PowerPoint presentation and just go through it
very quickly. All right. So the first
picture 1is the front of the store at 4904
Wisconsin Avenue, N.W.

And the second picture is a view
from across the street, so you can see it's a
two-story building. And the building was
built in 1938. It's all brick and
soundproofed and the windows are kept closed
at all times. It is conveniently located
between the Tenleytown and Friendship Heights
Metro.

The next picture, please. Here 1is
a picture across the street and you can see
it's next to a shell station and then to the
right of the shell station on Wisconsin Avenue
is the subject property.

Next picture, please. This 1is the
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side of the building and the white area is
actually white painted brick. There is a tiny
alcove there. No dogs are kept there. No
dogs are kept in any external facilities. I
wanted to show you that the building takes up
a high percentage, 90 some, 95, 96 percent of
the entire lot and just this 1little alcove
area, which is recessed and has some steps
down into the basement, which is occupied by
another tenant, is the only open area for the
entire lot.

Next picture, please. This is the
alley that runs behind the store. It is split
zoned. The store is Zoned C-2-A. The block
is Zoned C-2-A and the residences behind it is
Zoned R-5-B. I'm sorry, R-1-B. So one of the
requirements 1is that the establishment be
separated from the residential district by a
street or alley and it is separated by the
alley.

The next picture, please. Here 1is

the dumpster. The litter or the feces are
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collected by the trainers or groomers in a bag
and then put into a second bag, then put into
a third bag and then brought and put into the
dumpster. And the trash is picked up three
perhaps four times a week.

Next picture, please. So it meets
the test of making sure that there 1is no
unnecessary odor implicated with the running
of the business. There is a small retail
section in the front of the store where they
sell mostly dog paraphernalia. I think they
also sell some cat accessories. But under the
regulations, an accessory use for retail is
permitted under the regulations.

And if you show the next picture,
please, this is looking the opposite way. It
takes up about 20 to 25 percent of the entire
two floors, so it's clearly an accessory use.

And the next picture, you will see
this is on the first floor in the rear, this
is part of the dog grooming.

Next section, please. This is
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more of the dog grooming area. You can see
it's very neat and clean. The floors are
composed of Tuflex, which is a very resilient
almost sealant like floor, so that there is no
discharge into the wood beneath the Tuflex.
The people who care for the dogs are
constantly cleaning the floors as part of the
grooming exercise.

Next picture. Here is another
picture of the grooming area with the blow
dryers.

Next picture, please. This is the
second floor where the dogs are boarded.
Again, there is Tuflex on the floor to prevent
any stains. It's easy to clean up. It's also
-- 1t also prevents unnecessary noises from
reverberating also. Sound proof and easy to
clean up and roughly 7 to 15 dogs are boarded
overnight. It really depends on the season.
If it's a holiday season, more dogs will be
boarded, because people are going out of town.

And if it's not, less dogs are boarded.
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You will see the windows are
closed. 1It's an all brick building built in
1938. There is -- I believe the Office of
Planning even did a little inspection and went
by one day and could hear no noises. There
are no noises emanating outside the building.
So it passes the other test under the
regulations that there not be any unnecessary
noises that would disturb the neighbors.

Next picture, please. All right.
There is sufficient parking along Wisconsin

Avenue. The Zoning Regulations would require

118

12 parking spaces. Only 2 are provided. They

are provided in the back where you saw the
dumpster and those are rented out. Have
already been rented out to a longstanding
prior tenant. So she has no parking.

However, you can see on Wisconsin
Avenue going south into the city in the
morning, there is one hour parking after rush
hour from 9:30 to 6:30.

Next picture, please. Here is
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another picture on the same side of the block
looking down towards Friendship Heights and
there is more parking in the street, metered
parking starting at 9:30 after rush hour.

Next picture, please. And then
again, this is looking up towards Tenleytown
and there is more meter parking. In fact,
some of this meter parking is up to two hours,
which is, obviously, more than sufficient for
people who are just going to park there, run
and drop off their dog and then go on their
way .

Next picture, please. This is
across the street, so you can see here that
this is going north on Wisconsin Avenue. The
reverse direction of morning traffic, so you
can park there up to two hours starting at
7:00 or 7:30, I can't quite read it, but not
after 4:30, because then, of course, traffic
is going in the other direction. It is going
in that direction north towards Friendship

Heights and Maryland.
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Next picture. Again, here is more
two hour parking on the opposite side of the
street early in the morning.

Next picture. Here is the typical
dog walk. The dogs are walked early in the
morning and late at night. There is only one
handler per dog. And they, of course, have
doggie bags to make sure that any droppings
are cleaned and picked up. And that is going
up towards Tenleytown. I think that's Martin's
Volvo up there in the exterior of the picture.

Next picture, please. I also
wanted to show that a sign of the times that
there are some significant vacant space in
this area. They need these businesses. They
need these kinds of business to keep our
retail, keep our economy stimulated. That's
across the street. That's been for lease for
over a year.

Next picture. Same side of the
block that's for lease.

Next picture. And that's the same
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side of the block second floor for lease.

So that's our PowerPoint
presentation. Basically, I submit that we
meet all the tests of both regulations. For
boarding and grooming, the regulations are
very similar. The point is to make sure that
there is no noise or odor and that the litter
is properly carted away.

Office of Planning has very
succinctly put out each one of the steps and
that we meet those steps. And that I also
submit that because the building takes up
virtually all of the lot, that they can't meet
the parking requirement. Again, it was a
building built before the Zoning Regulations
went into effect.

There's plenty of parking in the
street to meet all the demands of the
customers. So with that, I would submit that
our request is well-taken.

CHAIRPERSON MILLER: Okay, great.

Ms. Duval, how long have you been operating
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there?

MS. DUVAL: For about nine months.

CHAIRPERSON MILLER: Okay. Have
you gotten any complaints at all from the
neighbors?

MS. DUVAL: Not that I know of.

CHAIRPERSON MILLER: Okay. You
would probably know. Okay. Why is it that
you only walk the dogs early in the morning or
late in the evening?

MS. DUVAL: That's when they are
dropped off and that's when they usually eat.
So they eat in the morning and they eat in the
evening and that's usually when they have to
go.

CHAIRPERSON MILLER: Okay. So
it's not like based on pedestrian traffic in
the neighborhood or anything like that?

MS. DUVAL: There's not really
much pedestrian traffic up there, but --

CHAIRPERSON MILLER: Okay.

MS. DUVAL: -- it's more from
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CHAIRPERSON MILLER: Okay. Mr.
Aguglia, what parking reg are you looking at
with respect to concluding that you needed 12
parking spaces? Is that what you said?

MR. AGUGLIA: The regulation
actually included, I don't have the number in
front of me, cellar space.

CHAIRPERSON MILLER: Because, I
mean, often it 1is tied to use and there are
two uses it sounds like in this building, so
I'm not sure that Happy Paws 1is responsible
for the parking for the entire building.

MR. AGUGLIA: Agreed.

CHAIRPERSON MILLER: Okay.

MR. AGUGLIA: Agreed.

CHAIRPERSON MILLER: All right.
Either way, you would need a variance though.

MR. AGUGLIA: Correct.

CHAIRPERSON MILLER: Okay. Any

123

other questions? Anybody here from the ANC in

this case?
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MR. AGUGLIA: The ANC has though
submitted a letter of no opposition. I think
it was dated November 2", early November and
we met with them and they liked our shop and,
obviously, had the experience of it.

CHAIRPERSON MILLER: Okay. Yeah,
that is at our Exhibit No. 26, dated November
2" from the ANC-3E. And actually, they voted
at a public meeting with a quorum 4-0, and
their quorum is 3, not to oppose the
application. And they also request that the
special exception be granted in this case. So
it's actually a little bit stronger even, not
just not opposing.

And I think that they are also
referring to the wvariance when they say
special exception, the way I read this letter,
because they say "Stephanie Duval of Happy
Paws LLC has made application for a special
exception for a parking variance from section
2102.1 and special exception for an animal

boarding and pet grooming establishment." So
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that's the way I read it anyway.

MR. AGUGLIA: You're right. It is
a little stronger.

CHAIRPERSON MILLER: So I mean, I
certainly sat on cases where, or at least one
case, the grooming establishment did have an
adverse impact on the neighborhood and you
certainly heard about it. So this sounds --
and you have had your trial run and there have
been no complaints. Okay. Any other
questions, comments? If you don't have
anything else, we will go to the Office of
Planning.

MR. MORDFIN: Good afternoon. I'm
Stephen Mordfin with the Office of Planning.
And the subject application is in conformance
with the provisions for the granting of the
special exception for animal boarding and pet
grooming, because the use does not abut a
resident zone. The building is soundproofed
and the windows will be kept closed.

No external vyard is proposed.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Odor would be controlled through the use of a
sealant on the floor, the cleaning of the
floors with bleach and other cleaners and the
daily filter changes of the ventilation system
and animal waste will be mixed with litter,
placed in plastic containers and collected
three times a week.

Therefore, the Office of Planning
recommends approval of a special exception to
permit a pet grooming use and an animal
boarding establishment.

The applicant also conforms with
the provisions of the Zoning Regulations with
the granting of a wvariance to reduce the
amount of off-street parking spaces from 10 to
-- from 12 to 2 for the subject property,
because the subject property is unique in that
it was developed prior to 1958 and has a lot
occupancy of 94 percent. As a result, it
would not be ©possible to provide any
additional parking on-site without the removal

of a portion of the existing building, which
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would be an exceptional practical difficulty
to the applicant.

The granting of this variance will
not substantially impair the intent, integrity
and purpose of the Zone Plan as it will allow
for the continued use of a pre-1958 building
that is located only four blocks from either
the Friendship Heights Metrorail Station or
the Tenleytown Station.

Therefore, the Office of Planning
recommends approval of the requested variance.
In conclusion, the Office of Planning
recommends approval of the application as
filed by the applicant. Thank you.

CHAIRPERSON MILLER: Thank you.
It's a great report. And you go through every
single element of the special exception and
it's all there. I just wanted to follow-up
with you on whether you agree that perhaps the
applicant is not required to provide 12 spaces
in this case, that the applicant is not

required to provide spaces for the other
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tenant?

MR. MORDFIN: I agree the
applicant is not required to. The application
did request the relief from it, so I did
review it that way. But the applicant is
responsible for her space only.

CHAIRPERSON MILLER: Okay. Would
you have any idea how many spaces the
applicant would be responsible for?

MR. MORDFIN: Well, on Exhibit D
that the applicant had filed, he indicated
that the first floor and the second floor, the
first floor is 1,049 and the second floor is
1,095. Using those figures, they add up to
2144, which is less than 3,000. And if there
is less than 3,000 square feet, no parking is
required. It's only -- the first 3,000 there
is no parking required.

So 1f that were the case, then
there would be no parking required for this
space. However, this also goes on to say that

the Office of Tax and Revenue has 6,500 square
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feet of building area. So the numbers don't
match. But if that were the case, using the
larger of the two numbers, then the two floors
out of three you would be in excess of 3,000.
And so some parking would be required. I
don't know which -- the applicant would have
to indicate which numbers are the numbers that
are the actual numbers of that building,
because the two don't match.

But 1in either case, it's a pre-
1958 building. You cannot provide any
additional parking there because of the lot
occupancy of 94 percent.

CHAIRPERSON MILLER: Okay. Other
questions for Office of Planning? Mr.
Aguglia, do you have another reaction with
respect to whether or not you even need a
variance or which is the right figure?

MR. AGUGLIA: Well, I would rather
err on the high side if anyone ever questions
it, Dbecause we typically go with the tax

records.
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CHAIRPERSON MILLER: Okay.

MR. AGUGLIA: And the basement is
required to be -- the cellar is required to be
included in the calculation. I realize we are
not responsible for the cellar, because it's
not our's, but it still puts us about 500 feet
over the 3,000 exception. So that would
require at least, you know, one parking spot
or two parking spots.

CHAIRPERSON MILLER: Okay. Any
other questions? Okay. Anybody here from the
ANC? Anybody happen to wander in? Anybody
here to testify in support of the application?
As Mr. Aguglia said, we do have a petition in
support. I believe there are at least 90
signatures on that. And we have the ANC in
support. Anybody here to testify in
opposition to this application?

Okay. Any other questions? Any
final closing remarks?

MR. AGUGLIA: Since her

Certificate of Occupancy expires at the end of
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February, I would ask for a relative quick
decision from the Board, given the
circumstances.

CHAIRPERSON MILLER: I think
you'll get a very quick decision from the
Board. Okay. Are we ready? We're ready to
give you a decision now. This is the way this
day has been going for the most part.

Okay. Yeah, there don't seem to
be any issues. You have a history already and
no complaints and Office of Planning has gone
through every single element with respect to
the special exception and found that you met
it.

So I'm going to move approval of
Application No. 17856 of Happy Paws LLC,
pursuant to 11 DCMR section 3104.1 and 3103.2,
for a wvariance from the off-street parking
requirements under subsection 2101.1, and
special exceptions to establish an animal
boarding and pet grooming establishment under

section 735 and 736, at premises 4904
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Wisconsin Avenue, N.W.

Do I have a second?

MEMBER DETTMAN: Second, Madam
Chair.

CHAIRPERSON MILLER: Okay. With
respect to the special exceptions, Office of
Planning has gone through each element, as I
said, and addressed it head on. And the
applicant has done a presentation showing
actually how they meet all the requirements
visually.

So I'm not sure that we have to go
through every single one, but most
importantly, it's not having an adverse impact
on surrounding neighborhood with respect to
noise, odor or waste. They have shown how
they have been taking care of waste disposal
in a sufficient manner.

There have Dbeen no complaints
whatsoever. The establishment doesn't abut an
existing residence, residential use or

residence district. There is an alley
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dividing them. The sale of the pet supplies
is accessory.

Anyway, I think that this would
only be like saying the same thing that we
have heard over again, so I don't think I'm
going to say too much more.

With respect to the parking
variance, it's not even clear that they need
it, but being conservative if they do, they
easily meet the three prong test. It's the
property is unique in the sense that it was
developed prior to 1958 and it has an
improvement that takes up about 94 percent of
the property.

So the only way they could comply
with the regulation would be to demolish part
of the building and that is a practical
difficulty arising out  of its unique
situation. And there has been shown to be no
adverse impact on the surrounding neighbors,
in that there is sufficient parking available,

as was seen 1in the video with the metered
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parking.

There have been no complaints from
citizens and they are in between two metros.
So I think this clearly meets both the special
exception and the variance case. Anything
anyone wants to add?

Not hearing anything, there is a
motion that has been seconded.

All those in favor say aye.

ALL: Aye.

CHAIRPERSON MILLER: All those
opposed? All those abstaining? And would you
call the vote, please?

MS. BAILEY: Madam Chair, the vote
is recorded as 4-0-1 to grant the application.
Mrs. Miller made the motion, Mr. Dettman
seconded, Mr. Loud and Mrs. Walker support the
motion. A Zoning Commission Member is not
present at this time.

CHAIRPERSON MILLER: And there's
no party in opposition, including the ANC, who

is 1in support, this can be a summary order.
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MS. BAILEY: Thank you.

MR. AGUGLIA: This has been an
ordeal for my client and she 1s deeply
appreciative.

CHAIRPERSON MILLER: Oh, okay.

MS. DUVAL: Very much, thank you.

CHAIRPERSON MILLER: Happy
holidays. Okay. Thank you. Good afternoon.

MR. GLASGOW: Good afternoon.

CHAIRPERSON MILLER: Oh, we will
wait for Ms. Bailey to call the case.

MR. GLASGOW: Okay.

CHAIRPERSON MILLER: Whenever you
are ready, Ms. Bailey.

MS. BAILEY: Application 17857,
Application of ACG Partners LLC, pursuant to
11 DCMR 3103.2, for a wvariance from the use
provisions to permit an office use under
subsection 320.3. The property is Zoned R-3.

th

It is located at 1918 13 Street, S.E.,

Square 5768, Lot 807.

CHAIRPERSON MILLER: Okay. Do you
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want to introduce yourself for the record,
please?

MR. GLASGOW: Certainly. Good
afternoon, Members of the Board. For the
record, my name is Norman M. Glasgow, Jr. with
the Law Firm of Holland and Knight
representing the applicant, ACG Partners.
Here with me today are Mr. Alberto Gomez,
principal of the applicant, and Mr. Steven
Sher, Director of Zoning Services for Holland
and Knight, who will be submitted as an expert
witness in land use and land planning and he
has been accepted as an expert many occasions
by this Board.

Before preliminary --

CHAIRPERSON MILLER: Do you want
us to accept him today?

MR. GLASGOW: Yes, please.

CHAIRPERSON MILLER: Shall we
accept him? Okay. Accepted.

MR. GLASGOW: Thank you. Before

proceeding with the testimony of the
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witnesses, I would 1like to give a brief
opening statement and confirm that the Board
Members do have a copy of our Statement of
Applicant that was submitted in this case
previously. I think it was on December 2™.

Also, I understand that there is a
report that has been submitted in support of
the application by the Office of Planning.
And we submit that this applicant does meet
the burden of proof for the granting of a use
variance 1in this wvery unique piece of
property.

The subject property is a small
lot with a structure that is only 1,500 square
feet in size. The exterior of which was
renovated in accordance with approvals
obtained from the Historic Preservation Review
Board as the site is located in a Historic
District.

In going through the process, we
are pleased to have the support of the Single

Member District ANC representative, Council
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Member Marion Barry, Council Member Kwame
Brown and the Office of Planning.

In reviewing the Office of
Planning report, we have discussed with the
Office of Planning representative that its
review was as that of a use variance and that
the test that was applied and analyzed in the
project as part of the burden of proof was
that there was an undue hardship with respect
to the utilization of the site for single-
family residential purposes.

In reviewing this property, we
note that it is a small historic structure
that has been renovated by the applicant and
is located on a one-way collector street,
which does not allow any curb side parking and
provides direct access to the 11" Street
Bridge. And I think that when you see the
Office of Planning photographs and the Office
of Planning report, you see that this street
leads straight into the 11" Street Bridge.

It's a heavily trafficked
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arterial, particularly in the a.m. rush hour.
The applicant has photographs of the site
showing that the building is a mirror image of
the building located immediately to the north.
The District's Zoning Map shows that the
zoning line goes between these mirror image
buildings, one of which has been approved.
Our applicant is in the other, which is a
significantly deteriorated condition.

But it's the applicant's portion
that is Zoned R-3 and the other piece, which
is in need of significant repair, is Zoned C-
2-A. Of course, if they were flip-flopped or
if the zoning line went around the building,
we could do what we are asking here as a
matter-of-right.

As we would submit for the record,
the structure has not been used for
residential purposes for decades. It suffered
extensive fire damage in the early 1980s and
was a crack haven prior to that.

The applicant submits that as a
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in conjunction result in a confluence of
factors that result in a unique site affected
by exceptional situation or condition. These
factors and conditions result in an undue
hardship in the applicant trying to utilize
this property for single-family purposes.

The structure 1s too small for
reasonable use by non-residential uses
permitted in the R-3 District, such as a
church. Due to the cost of repair of the
building, as it was fire damage and its
historic status, the applicant is not
reasonably able to utilize the property for
residential purposes.

And on several occasions has
offered the site for residential use with no
one offering to use the ©property for
residential purposes. Therefore, the
applicant is in a position of having a
property not usable for its own purposes, but

which could be used for offices, which its
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offices which are presently located,
approximately, 600 feet away from the site,
which are proposed to be utilized for
redevelopment in the Anacostia area.

There is no substantial detriment
to the Zone Plan for permitting this building
to be used as it 1s immediately adjacent
mirror image twin is used commercially to the
north.

If there are no preliminary
questions, I would like to proceed with the
testimony of Mr. Sher and then we have Mr.
Gomez here for any questions.

CHAIRPERSON MILLER: Any
questions? No.

MR. GLASGOW: Mr. Sher, would you,
please, identify yourself for the record and
proceed with your testimony?

MR. SHER: Good afternoon, Madam
Chair and Members of the Board. For the
record, my name 1is Steven E. Sher, the

Director of Zoning and Land Use Services with
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the Law Firm of Holland and Knight.

I would like to sort of work
through the outline that I have given you and
in so doing, I think, address the issues of
whether this property is entitled to a use
variance or not.

The property 1is located on the

th

east side of 13 Street between Good Hope

Road and U Street, S.E. It is a single lot in
the square and it has frontage only on 13 "
Street. As Mr. Glasgow mentioned in his
opening statement, 13" Street is a collector
street designated by DDOT and is one of the
principal access ways into the ramps that lead
to the 11" Street Bridge going north over the
river into the -- towards the downtown area of
the District.

Now, if you turn to the top of the
second page, you will see a little cut out of
DDOT's Street Classification Map showing 13"

Street in the yellow color, which indicates

that it is a collector street.
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The lot is only, approximately,
2,160 square feet. The building is two stories
and a cellar. There are about 1,500 square
feet on the first and second floor and about
585 square feet in the cellar. It has a side
yard on the east side of about 14 feet.

If you turn to the third page,
well, third page from the back, you will see
the tax plat of the square, which is bounded
by Good Hope Road, U Street, 13" Street and
14" Street. It looks like this. And the
subject property is highlighted in yellow.

As you can see, it 1s one of only
two properties that actually front on 13 "
Street in that square. Everything else fronts
on either Good Hope Road or U Street.

If you turn to the next page and
look at the aerial photograph, it's a little
harder to distinguish it in this case, but the
buildings that front on Good Hope Road are,
essentially, commercial buildings. There is

a C&P Telephone Exchange building and then a
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bunch of stores and other type of commercial
uses.

The buildings that are fronted on
U Street are, essentially, residential uses,
but it's a mixed lot. There are -- it's not
a sort of a typical R-3 row house type block.
There are flats and apartment uses in there.
There are detached and semi-detached single-
family dwellings. It is Zoned R-3, but it is
not typically characteristic of R-3 type
houses.

I'm not thinking of anything other
than the type of house. If you think about
Georgetown, R-3, are row houses from one end
to the other. Not what you see here.

As Mr. Glasgow mentioned earlier,
the building immediately to the north, and if
you look at the aerial photograph, it is the
one in the center of that block of 13 ch
Street, 1it's almost 1indistinguishable from
above. It looks like one building, but it is

actually two buildings separated with a common
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wall down the middle.

And that zone boundary line if you
go back now, I'm sorry to keep making you flip
around, if you go back to the top of page 3,
which is an excerpt from the Zoning Map, that
zone boundary line between the C-2-A and the
R-3 runs right down that common wall. So that
the northern building is Zoned C-2-A and the
subject property is Zoned R-3.

Okay. That's by way of
background. The Board is familiar generally
with the standard for a wvariance. Use
variances generally require a showing rather
the practical difficulty of undue hardship
upon the owner. And another way of framing
that issue is can the owner make reasonable
use of the property for the zoned purposes or
in this case, R-3 predominantly single-family
dwellings?

Starting on page 6 in the middle,
I have examined and responded to the three

part variance test as it relates to a use
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variance. Exceptional or extraordinary
situation or condition. Again, as you saw
from the plat of the square, there are only
two lots that actually front on 13" Street.
One of those lots is already C-2-
A. This is the only lot which is limited to
single-family use. Everything else in the --
on that portion of the square is either
commercial or, in the case of the properties
to the south, they are flats. So they are

nonconforming uses, but they are not single-

family.

13" Street is a collector street.
It's not a very wide street. It's only 60
feet wide. It has only -- it has three lanes

of traffic, no parking on either side and not
a very large set-back from the curb to the
house or to the building. So the building is
very close to the street.

The street is practically a
throughway. There is nothing that slows

traffic down there. It is not particularly a
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satisfying or, well, satisfying is a good
word, satisfactory residential environment.
Particularly when you look at the rest of the
square or you look at the U Street frontage or
any of the other east/west cross streets as
you go to the south. They are also relatively
narrow, but they have parking on both sides,
traffic doesn't go zooming down them and it is
a very different environment for residential
use.

So it 1is my conclusion that the
amount of traffic, the absence of street
parking create a condition that doesn't really
lend itself to residential use on this
property. As Mr. Glasgow indicated earlier,
the size of the property and the size of the
building itself doesn't really make it useful
for any of the other permitted R-3 uses not
residential.

You are not going to find a church
that is going to want to go in this building.

The second part of the test, undue
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hardship upon the owner. Given again the fact
that we believe that the environment on 13"
Street is not suitable for single-family use
and the difference between 13" Street and the
other streets that are zoned residential in
the area, there has been no interest in using
this property for any use for several decades.

It has been wvacant. It was
damaged by fire. There was no interest in
restoring it until Mr. Gomez came along and
bought it and put some dollars in it to try
and fix it up. The cost to restore the
building consistent with the Historic
Preservation requirements which apply from the
Anacostia Historic District and after the fire
damage that the building suffered, make it
improbable that you could find someone willing
to buy or rent the property for single-family
residential use.

In fact, the amount of money that

Mr. Gomez has already put in the building far

exceeds the assessed value of the property.
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I don't know what the D.C. Tax Assessor would
say about that, but that is, in fact, the
case.

If you turn to the last page of
what I have handed to you, it's a chart that
talks about the assessed values of properties
in the square. Now, the top line is this
property, 1918 13" Street, and it is assessed
at about $220,000. And if you just look at
the land value of the assessments, that's
about $71 a square foot.

The mirror image building, the one
immediately next to it, which 1is zoned
commercial is also assessed at exactly the
same amount, $71 a square foot, which somehow
suggests on a value point of view that the
District's Tax Assessor 1s saying this
building is equivalent in value to a property
zoned commercial.

And then if you look at all of the
other residentially zoned land in the square,

which is the block of lines at the bottom of
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the table, they vary from a low of $17, this
is on a per square foot for the land wvalue
only, to a high of $52, almost $53. That
averages out at $31 a square foot.

So the District has basically
assigned an assessed value to this property of
more than, and that's excluding this property,
double the value of the rest of the
residential property 1in the square, which
again suggests on an economic basis that this
property is really not a residential property.

So those factors, in my view, make
it unlikely to the point of not making it
reasonable to think that this building could
be used for a single-family dwelling.

With respect to the detriment to
the public good, as we have said a number of
times already, the property immediately
adjoins the mirror image building that is used
for commercial storage. The exterior
renovations were approved by HPRB, but as far

as the Board is concerned, there would be no
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adverse external effects from low density
office use on this property.

The assumed occupancy would be in
the range of 6 to 9 persons inside the
building. There would be no outside storage
or other activity outside the building. There
is a side vyard on the south side of the
building that could accommodate some parking.
No parking is actually required, but we could
put three or four spaces in that side yard of
need be.

There 1is public transportation
available on both 13" Street and Good Hope
Road. There is a bus stop almost literally in
front of the property. So we do not believe
that there would be any detriment to the
public good or any adverse impact on any
adjoining properties by use of this building
as an office.

So for all of the reasons that I
have recited to you and anything else that is

in here that I haven't talked about, but I
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think I have gotten most of it at this point,
I conclude that the property is one that is
worthy or capable or suitable for the granting
of a use variance.

One way of looking at this again
and almost any variance, but certainly as to
a use variance, the Board is 1looking for a
situation where this property is different.
This property is unique where if you grant it
a variance in this case, you are not going to
have everybody else in the neighborhood coming
in and saying I'm exactly the same. I want to
use variance, too.

This property fits that situation.
There is no other property like that in this
immediate vicinity that could come in and say
I have the same set of facts and, therefore,
I should be entitled to the same relief. As
I said, the closest building like it is the
one next door. It is already zoned
commercial, so there wouldn't be any basis for

-- or need for a variance to do what we want
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to do here.

So for all those reasons, I would
suggest that the Board should grant the
application that is before it.

MR. GLASGOW: That concludes the
applicant's direct presentation.

CHAIRPERSON MILLER: Thank you. I
just have a question about the assessment
analysis. It's my understanding that the
applicant put a lot of money into renovating
his property.

MR. GLASGOW: That is correct.

CHAIRPERSON MILLER: And the
property next door 1is in bad shape. Is that
right?

MR. GLASGOW: That is correct.

CHAIRPERSON MILLER: And they are
both assessed at the same value?

MR. GLASGOW: Within $10,000 of
each other roughly on the value of --

CHAIRPERSON MILLER: Right.

MR. GLASGOW: -- the improvements.
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CHAIRPERSON MILLER: Okay. And
it's the same land value per square foot?

MR. GLASGOW: Yes.

CHAIRPERSON MILLER: According to
the chart?

MR. GLASGOW: Yes.

CHAIRPERSON MILLER: So that's why
I have trouble paying too much attention to
this chart. That's pretty off, isn't it? I
mean, it is what it is. But unless you can
explain it?

MR. SHER: Yes, there is a
photograph in the original application that
clearly shows the difference between this
building and the building next door. On the
improvement's value, I don't know how the
assessor could have looked at those two and
said they are only $10,000 difference, but I'm
not the assessor. I don't know.

On the land value side, it just
seemed to me that the assessor was saying if

the commercial -- 1if the value of the
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commercially zoned property worked out to $70
a square foot, there 1is a theory called
equalization, it shouldn't apply here, because
it's not zoned the same way, but the assessor,
obviously, treated it as if it was zoned the
same way.

And I think it's just a factor to
keep in mind when you think about what is the
suitability of wuse of this property for
residential? That's the bearing I thought
that it had.

CHAIRPERSON MILLER: Okay. But
just to understand this. So sometimes we see
a residential property actually being assessed
at a commercial rate. And the argument is
made we are assessed as commercial, that's one
of the reasons why you should grant us a use
variance to be commercial. See event he tax
assessor thinks we are commercial.

But is this property being taxed
commercially or is it Jjust being taxed the

same rate, at the same rate?
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MR. GLASGOW: Well, I think that's
the only way that they could come up with the
same value for the same sized lot.

CHAIRPERSON MILLER: Okay. I
mean, I don't know if that's --

MR. GLASGOW: They have to --

CHAIRPERSON MILLER: -- actually
indicated whether it has to say commercial
rate or anything.

MR. GLASGOW: No, it doesn't. I
agree it doesn't on the chart, but you have
the same land area, same exact assessment for
ground and then when you go down to the rest
of the chart, which is I think you get there
through the additional information of all the
residentially zoned land in the same square,
which are all at a different per square foot--
land value per square at a different rate.

CHAIRPERSON MILLER: Okay. Any
other questions? All right. Why don't we go
to the Office of Planning, 1if you have

finished your initial presentation?
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MR. GLASGOW: Yes, we are
finished.

CHAIRPERSON MILLER: Okay.

MS. JACKSON: Good afternoon,
Chair and Members of the Board. For the
record, my name is Arlova Jackson. I'm with
the D.C. Office of Planning. The applicant
requests a use variance from section 320.3, to
allow conversion of an existing semi-detached
dwelling for use as an office for a
construction company. The property is located
in Southeast Washington on 13" Street within
the R-3 District and the Anacostia Historic
District.

The property is currently improved
with a wvacant semi-detached residence. The
other half of which is located within the C-2-
A District and used in conjunction with the
restaurant to the north on Good Hope Road.
The property 1is subject to wuse variance
criteria found in section 3103, the first of

which relates to the uniqueness of the site.
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As stated previously, the property
includes a semi-detached structure. The other
half of which is in a completely different
zone and used for commercial purposes.
Additionally, it's the only property on the
lot -- on the square zoned for residential use
that faces 13" Street, which is a collector
street in this location providing access to
the 11" Street Bridge.

Therefore, the Office of Planning
finds that these factors create an exceptional
situation for the redevelopment of the
property.

With regard to the second test, I
just want to point out in the report I failed
to use the appropriate language and reference
peculiar and exceptional practical difficulty
instead of undue hardship. However, the
analysis is -- remains to find that the
exceptional circumstances previously discussed
do place wundue hardship on the owner to

reinstitute a residential use in this
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The split zone semi-attached
residential building has an inherent conflict
between the uses allowed within each.
Currently, the north half is owned by and used
in concert with an adjacent restaurant. As
such, storage of materials and dumpsters are
undesirable for the potential use next door
for a residential unit.

This potential for conflict is not
likely to change, since the property 1is
located along a zoning boundary line and the
C-2-A allows for a variety of retail and
commercial wuses within this part of the
building. This places undue hardship on the
owner of the adjacent property to reasonably
attract R-3 uses right next door.

Also, the property fronts on a
collector street with one other residential
use located across the street. There is no
established pattern of residential use on this

block of 13" Street, which is characterized
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by heavy automobile traffic and aren't factors
that would  contribute to a welcoming
environment for low density residential use.

The last standard references the
impact of granting the variance on the public
good and the Zone Plan. The proposed office
use would allow for the wutilization of a
building that has been wvacant for decades.
The adjacent property located within the C-2-A
allows for a mix of residential retail and
office uses, so the proposed office use would
not be incompatible with the types of
development allowed in this zone.

The proposed use would maintain
the building footprint and residential facade
and would not detract from the character of
the existing historic district. The building
will also maintain the row house character
found within the R-3 and should not
substantially impair the Zone Plan.

In summary, the Office of Planning

supports the wvariance request, the wuse
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variance request and finds that it meets the
standards for approval. Thank you and I would
be happy to take any questions you have.

CHAIRPERSON MILLER: Thank you.
That's a great report.

MS. JACKSON: Thanks.

CHAIRPERSON MILLER: I don't have
any questions. You addressed all my concerns
in your report. Do others have questions?

VICE CHAIRMAN LOUD: Just one
question, Madam Chair. The undue hardship you
see 1s that the owner will not be able to use
the property for residential purposes, as long
as there is that conflict with the boundary
zoning, you know, C-2-A, R-3 potential
conflict?

MS. JACKSON: It's the burden of
being in a building that is -- that shares a
wall with an identical building with a
completely different zone and it's location on
a very, you know, auto-oriented throughway.

I think combined, those don't create an
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environment where residential is 1likely or
encouraged.

VICE CHAIRMAN LOUD: And is it
unique to have one building like that with a
split zone like right down the middle of the
building?

MS. JACKSON: I would say so, yes.

VICE CHAIRMAN LOUD: Have you come
across that before at all? Okay.

MS. JACKSON: It's usually an
alley line or some sort of, yeah.

CHAIRPERSON MILLER: Anything
else? Is anybody here from the ANC on this
case? We don't have an ANC report. We have
support from the Single Member District
Commissioner. Okay.

Anybody here to testify in support
of this application? Anybody here to testify
in opposition? Any closing remarks?

MR. GLASGOW: If we could, we
would like to have a Bench decision and a

summary order, since the improvements to the
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property have been made. We would like to
move forward.

CHAIRPERSON MILLER: Okay. Is
that your closing?

MR. GLASGOW: We believe we have
met the burden of proof. I don't think I want
to take the time to go back through it.

CHAIRPERSON MILLER: You don't
want to go through the variance test again?
Okay. Okay. Well, I guess in today's
pattern, I think we are ready to deliberate on
this application.

In fact, I think we can put this
under motion, unless others disagree. I would
move approval of Application 17857 of ACG
Partners LLC, pursuant to 11 DCMR section
3103.2, for a variance from the use provisions
to permit an office use under subsection 320.3
at premises 1918 13" Street, S.E.

VICE CHAIRMAN LOUD: Second, Madam
Chair.

CHAIRPERSON MILLER: All right. I
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mean, I guess I'll start. I think this is a
very, very simple straightforward case. I
think it is quite unusual. I have never seen

two buildings on adjacent lots separated to
make one in a residential zone and one in a
commercial zone. So I think that that is
unique in and of itself.

And then there are other aspects
of the uniqueness with respect to that this is
facing 13" Street and then the only residence
on that side of the street facing 13" Street.
But I think if we just take the fact that it's
a unique situation to have these two separate
zones with one building divided in two, like
that.

And I think that the Office of
Planning, you know, made a good point that
these are inherently incompatible uses to have
so close together. And the undue hardship 1is
that the applicant's building hasn't been able
to be used for a residence, I believe, for

decades. And that that's probably part of the
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reason.

And so to make the undue hardship
case, you know, they said that it can't be
used for the purpose that it is permitted to
be used and not only can it not be used as a
residence, it can also -- it's too small to be
used for the other permitted uses in the R-3
District as the applicant mentioned, such as
a church or a school or something like that.

Therefore, there would be an undue
hardship wupon the applicant, Dbecause he
wouldn't be able to use this property, simply
stated.

And then we have loocked at any
adverse impacts if this property were to be
allowed to be used commercially. And there
were none that came to our attention, as I can
see. It's on a very busy street, which is
more appropriate for commercial. It's not
going to be impacting negatively any nearby
residences. The use is going to have a low

impact. It is just office use with, I
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believe, something like 6 to 9 people may be
coming into the building. And it is next to
another commercial building.

So I see it fairly simply. Do
others want to add? I'm sure I didn't
reiterate every characteristic that we heard
from the applicant and Office of Planning, but
those are what certainly convinced me to meet
the variance test.

VICE CHAIRMAN LOUD: I think you
covered it very well, Madam Chair. I just
wanted to add that it also seems to have
community support in that there is a letter
from the Single Member District ANC
Commissioner Fuller in support of the project
as well as the Council Member and the at-large
Council Member for that area and there are no
letters of opposition, so I think it has
community buy-in as well.

CHAIRPERSON MILLER: Okay. The
other things was that vyeah, with all the

improvements that they put into it, they have
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actually -- it's positive and it's retaining
its same character. So there's no negative
impact that way.

And also, it's 1in the public
interest to have buildings used and not remain
vacant. So anything else? Okay. Then there
is a motion that has been seconded.

All those in favor say aye.

ALL: Aye.

CHAIRPERSON MILLER: All those
opposed? All those abstaining? And would you
call the vote, please?

MS. BAILEY: Madam Chair, the vote
is recorded as 4-0-1 to grant the application.
Mrs. Miller made the motion, Mr. Loud
seconded, Mrs. Walker, Mr. Dettman support the
motion. And there is no other Board Member
present at this time.

CHAIRPERSON MILLER: Okay. And
this can be a summary order as there is no
party in opposition. Okay. Thank you very

much.
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Ms. Bailey, do we have anything
else on the agenda this afternoon?

MS. BAILEY: No, Madam Chair.
Happy holidays.

CHAIRPERSON MILLER: Happy
holidays to everybody. Okay. Then this
hearing is adjourned.

(Whereupon, the Public Hearing was

concluded at 3:56 p.m.)
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